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The Editor of this volume, Mr. George H. Knott, died in 1924, and the 
proofs of this Second Edition have been read and the text brought up to 
date by Mr. W. Teignmouth Shore. 

April, 19S6. 


PREFACE TO THE FIRST EDITION. 

This report of the trial of Roger Casement for high treason, and of the 
appeal to the Court of Criminal Appeal, is based on the transcript of the 
notes taken by the Government shorthand writers each day of the 
proceedings. It is a verbatim repoi't, except for such parts of it as are 
of a more or less formal character, where the direct narrative form is 
followed instead of that of question and answer. The report has also had 
the additional advantage of being read by Viscount Reading, the Lord 
Chief Justice, who presided at the trial, and by his colleagues, Mr. Justice 
Avory and Mr. Justice Horridge. Mr. Justice Darling, who presided at 
the proceedings in the Court of Criminal Appeal, has also read the report 
of the judgment of that Court which was delivered by him. The 
Attorney-General, Sir Frederick Smith, has revised the report of his 
speeches. For the photograph of Roger Casement which appears as the 
frontispiece of this book the Editor is indebted to Mr. Michael Francis 
Doyle, of the American Bar, who assisted the defence throughout the 
proceedings, both at the trial and in the Court of Criminal Appeal. The 
interest of this photograph is that it was taken in Germany at the time 
when Casement was engaged in the mission which ultimately led him to 
trial and the scafiold. 

Numerous documents and photographs will be found throughout the 
work and in the Appendices, relating to the persons who were engaged in 
the proceedings, or to things which were produced as evidence at the trial. 
Material of a personal nature relative to Casement which is available at 
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present to a would-be biographer is very scanty. Hardly anything has 
been made public except the formal record of his career in the service of 
the British Government, which was set out in the opening speech of the 
Attorney-General. Perhaps no one so notorious was ever so little known 
in his private character. Amongst the documents in the Appendices to 
which attention may be drawn are the petitions which were presented by 
numerous persons, animated by various motives, for the commutation of 
the sentence. For these the Editor is indebted to Mr. Clement K. Shorter. 

It remains only for the Editor to express his thanks to Viscount 
Reading, Lord Chief Justice, and Mr. Justice Darling, who have accepted 
the joint dedication to them of this record of a famous historic trial in 
which they respectively played such distinguished parts. 

ThB LlBltART, 

Middle Temple, 

SSrd June, 1917, 


G. H. K. 
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SIR ROGER CASEMENT. 


INTRODUCTION. 

In the latter part of the month of April, 1916, the papers contained the 
news that Sir Roger David Casement had been arrested by the Irish police 
on the Kerry coast near Tralee Bay, where he had landed with several 
companions, in circumstances indicating an attempt to run men, arms, 
and ammunition with the intention of raising rebellion in Ireland. 
Casement had been employed in the Consular Service for twenty-one 
years, and in August, 1913, he had retired on a pension. In January, 
1911, he had been knighted, and during his career in the Consular 
Service in the Congo and Brazil he had been employed in making 
inquiries into what were known as the Rubber atrocities, and he was in 
consequence very conspicuous in the public view. During all these 
years nothing was known of him to suggest that he was connected with 
any of the popular movements in Ireland, From December, 1914, 
and during the early part of 1916 Casement was reported to be moving 
about freely and publicly in Germany, appearing to be treated by 
the German Government as a very privileged person. He was reported, 
too, to have been amongst the Irish so'ldiers in the prison camps in the 
Ruhr, and as having made speeches to them. If the British Govern- 
ment knew how Casement happened to be in Germany, no disclosure was 
made or has at any time been made public. The Government may 
not have received accurate information as to Casement^s proceedings in 
the German camps until in February, 1916, some of the Irish prisoners 
were exchanged and came home. In view of the events which followed, 
especially the trial for treason which this book records, the remark 
may be made that it was with singular indiSerence to the interests of 
Sir Roger Casement that the German authorities allowed the exchange 
of the very prisoners who could tell the whole story of the happenings 
in Germany. 

For the time being, however, it was sufficiently startling to hear that 
a British subject, and a former official of the Government, could be 
engaged in an enterprise, whatever it might be, which bore on its face the 
ugly look of treachery and treason. Had the fulsome letter which Case- 
ment wrote to Sir Edward Grey acknowledging the honour of his knight- 
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hood been known at the time of his German enterprise, it would have 
increased the anger and contempt felt for him, though it would certainly 
not have lessened the mystification of his proceedings. 

Such was the person who was arrested in Ireland on Good Friday, 
the 2l8t of April, 1916. On this 21st of April the British sloop ** Blue- 
bell,'^ whilst patrolling in the neighbourhood of Tralee, sighted a sus- 
picious ship flying the Norwegian ensign, and with Norwegian ensigns 
painted on her sides. The captain of the “ Bluebell " had taken this 
vessel, which described herself as the ‘‘ Aud,” of Bergen, into charge, 
and had directed her to follow the “ Bluebell " to Queenstown. Arrived 
ofi Queenstown, a dramatic scene was enacted. The soi-disant ‘‘ And " 
stopped her engines. The Bluebell '' went back to her, and when 
about a cable’s length away the crew of the Bluebell ” saw a small 
cloud of white smoke issue from the Aud.” At the same time two 
German ensigns were broken at her mast, and two boats were lowered. 
The Bluebell ” fired one round across the bows of the '' Aud,” and 
thereupon the boats hoisted two flags of truce, and the men put up 
their hands. They were then taken prisoners on board the Bluebell,” 
and placed under armed guard. These men were German bluejackets — 
nineteen sailors and three officers. The ** Aud ” sank almost immedi- 
ately, and divers found soon afterwards that she had carried a cargo 
of rifles and ammunition, the rifles being Russian rifles of the 1905 
pattern. Other even more surprising events quickly succeeded, and threw 
further light on the enterprise of Casement and the German cruiser, the 
Aud.” Casement had hardly arrived in England, where he had been 
taken in custody, when news arrived from Ireland of the Sinn Fein 
rebellion. Then the connection of things became clear. Casement 
had landed between the 20th and 21st of April; he was evidently expected 
by conspirators who were plotting rebellion; and they were awaiting his 
arrival with the German cruiser carrying the arms and ammunition which 
now lay at the bottom of the sea. On 24th April it was announced in 
England that ” grave disturbances had broken out in Dublin.” It is 
unnecessary to do more than remind the reader of the subsequent develop- 
ments, of the suppression of the rebellion, and of the executing of tlie 
rebels by courts-martial. Had Casement succeeded in landing himself 
and the cruiser " And,*’ without being intercepted, and had he arrived 
safely amongst his fellow-conspirators with all his German honours thick 
upon him, it is probable that he would have shared their summary 
.puni^ment, unless, indeed, the British Government had been of opinion 
that in any event it was desirable in the public interest that the plotting 
of the German Government with Casement and the Irish rebels should be 

xiv 
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mad© manifest hj a formal investigation of the Courts in the ordinary 
course of the criminal law. 

On Casement's arrival in England he made to the metropolitan police 
the statement, " I am Sir Roger Casement, and the only person to whom 
“ I have disclosed my identity is a priest in Tralee, Ireland." After- 
wards, until the 15th May, he was kept in military custody in the Tower 
of London ; but he was then removed by a warrant issued on the 13th 
May, and was brought to Bow Street Police Station to hear the charge 
which was to be preferred against him. 

The formal charge preferred was that " on the 1st day of November, 

" 1914, and on divers days thereafter, and between that day and the 21st 
" day of April, 1916, he " (with a fellow prisoner, Daniel Julien Bailey, 
an Irish soldier who had been interned in G-ermany whilst Casement was 
there) " unlawfully, maliciously, and traitorously did commit high 
" treason without the realm of England in contempt of our Sovereign 
" Lord the King and his laws, to the evil example of all others in the like 
" case offending, contrary to the duty of the allegiance of the said Sir 
" Roger Casement to our said Sovereign Lord the King, and against the 
" form of the statute in such case made and provfded." 

The magisterial inquiry was held, at Bow Street on the IBth, 16th, 
and 17th days of May, 1916, and on the last of these days Casement, 
who mad© no statement, was committed for trial. 

It may perhaps be well to state here how and why it was that Case- 
ment, who had been arrested in Ireland, was brought for charge and trial 
to England. If the reader turns to the trial in the High Court he will 
find that, after the verdict of the jury. Casement made a long rhetorical 
statement protesting against the jurisdiction of an English Court and his 
trial by an English jury. He declared that the Court was to him, as an 
Irishman, a foreign Court, and that he had an indefeasible right, as an 
Irishman, if tried at all, to be tried in Ireland by an Irish Court and an 
Irish jury. 

Considered as a legal objection to the jurisdiction of the Court, this 
statement was quite vain and baseless ; and it could not have been with the 
belief that it had any legal validity that Casement mad© his objection. 
He was not simply an Irishman, but a British subject, born and bred 
under the British law, and the only Court of law in the United Kingdom, 
or the Dominions, which had jurisdiction to try him for treason com- 
mitted abroad was the Court of King's Bench of England. In similar 
circumstances no British subject — ^English, Scottish, Welsh, or Irish — 
could have been tried by any other Court. His fellow-countryman, Dr, 
Lynch, had been tried and convicted in 1903 by the Court of Queen's 
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Bench for treason committed in South Africa during the Boer War. 
Until, with whatever motive, Casement himself declaimed against the 
jurisdiction of the Court, no objection was taken to it at any point of Els 
trial ; that is to say, by any of the very competent counsel who defended 
him. So far from advancing any argument or plea of this kind, Serjeant 
Sullivan, Casement’s leading counsel, a distinguished leader of the Irish 
bar, as well as an English counsel, began his address to the jury in these 
words, “ If your lordships please, gentlemen of the jury, it is indeed a 
“ matter of congratulation that such a trial as this at such a time is 
" taking place here in the capital of your nation in open Court, accord- 
ing to the ordinary process of law regulating the lives of the civil 
“ subjects of His Majesty.” This reference, we may suppose, may have 
meant that on a charge of treason committed during war, in the country 
of the enemy, it was not altogether inconceivable that Casement might 
have been tried, as the Sinn Fein rebels were tried, under military law 
by a court-martial on his arrest in Ireland. Serjeant Sullivan may also, 
seeing that he had addressed so many arguments to the Court as to the 
procedure in trials of treason, have been referring to the fact that Case- 
ment might have been tried by a Commission issued by the Crown con- 
stituting a special Court, and not by the ordinary Courts of any of the 
countries of the United Kingdom, the King’s Bench in England or 
Ireland, or the Court of Justiciary in Scotland. This power of the 
Crown to appoint a special Commission for the trial of treasons com- 
mitted abroad was conferred on the Crown by the statute 36 Henry VIII., 
chapter 6 ; and this brings us to this statute which made the Court of 
King’s Bench the Court, and the only one of the regular Courts of 
law in the United Kingdom, which could try Casement or any other 
British subject for this kind of offence. We are not speaking now as 
to the point whether Casement had, in fact, committed any offence at 
all. This was the only legal point raised by Casement’s counsel at the 
trial in the King’s Bench and in the Court of Criminal Appeal. The 
arguments and judgments in the latter Court relating to the commis- 
sion of the offence will be dealt with below in this Introduction. What 
wa are concerned with at present is the Court and the mode of trial of 
the offence of treason when it is committed abroad. 

The statute 36 Henry VIII. enacts, For as much as some doubts 
” and quMtions have been moved that certain kinds of treasons, mis- 
^'prisions, and concealments of treasons done, penetrated, or committed 
out of the King’s Majestie’s realm of England-^ and other his Grace’s 
dominions, cannot by the common laws of this realm be inquired 
“ of, heard, and determined within this his said realm of England, for a 
xvi 
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“ plain remedy, order, and declaration therein to be had and made, be 
it enacted by authority of this present Parliament, that all manner of 
offences being already made or declared or hereafter to be made or 
“ declared by any of the laws and statutes of this realm to be treasons, 
“ misprisions of treasons, or concealments of treasons done, perpetrated, 
or committed, or hereafter to be done, perpetrated, and -committed, by 
any person or persons out of this realm of England, shall be from 
“ henceforth enquired of, heard, and determined before the King^s 
“ Justices of his Bench for pleas to be holden before himself by good and 
“ lawful men of the same shire where the said Bench shall sit and be 
kept, or else be before such Commissioners, and in such shire of the 
realm as shall be assigned by the King’s Majestie’s Commission and 
‘'by good and lawful men of the same shire, in like manner and form to 
“ all intents and purposes as if such treasons, misprisions of 
“ treasons, or concealments of treasons had been done, perpetrated, and 
“ committed within the same shire whereof they shall be so enquired of, 

“ heard, and determined as is aforesaid.” 

This statute is still in force, and determines the law as to the 
procedure of charge and trial for treasons committed out of the realm; 
that is, out of the United Kingdom of Great Britain and Ireland. More- 
over, the substantive law of treason is the same in England, Scotland, and 
Ireland. If Casement had been tried in Ireland the procedure would have 
been the same as here. The witnesses against him there would have 
been his own countrymen, as they were here. His pose as an Irkh 
patriot would have led him equally to protest against any existing Irish 
Court trying him. His protest, in short, can only be understood as an 
expression of disappointment and anger that he had not been given the 
better chance of acquittal which he would, or supposed he would, have 
had if the jury had been Irish. The fact of his arrest in Ireland was 
quite irrelevant. Possibly a charge of treason founded on acts done in 
Ireland might have been, formulated, but what he did there was perhaps 
dubious, whereas his acts in Germany were indubitably treasonable. 

At the magisterial inquiry the Attorney-General had intimated that 
it was very desirable that the proceedings should be pushed on as quickly . 
as possible. It was undesirable, considering the situation of Irish affairs, 
and with Ireland still troubled by the effects of a revolution just sup- 
pressed, that the case of Casement, the principal rebel, should be 
protracted. There was much speculation as to whether, supposing Case- 
ment was convicted, it would be possible in the state of Irish feeling to 
add another Irish namePto the long list of Irishmen who had already been 
executed. 

The Government therefore were quickly ready with their indictment, 

xvii 
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and on the 26th of May the Grand Jury of Middlesex and the county of 
London were summoned for the purpose of having the indictment pre- 
sented to them according to the procedure under the Act of 35 Henry 
VIII., as above described. If the reader will turn to this document, as it 
was laid before the Grand Jury, it will appear to be sufficiently lengthy 
and laboured ; yet it was the first exemplar of an indictment for treason 
as simplified by the new Indictments Act, 1915, which came into operation 
in April, 1916, its laudable aim being to simplify indictments in all 
kinds of criminal cases. The sort of redundancies which were pruned 
from the Casement indictment may be gathered by turning to the indict- 
ment on the trial of Lynch for treason in 1903. The following clause is 
redolent of the archaisms with which indictments until recently 
abounded, and which other forms of legal documents still retain in 
unnecessary exuberance. The Grand Jury presented that Lynch, 
being a subject of our said late Lady Queen Victoria, and well knowing 
" the premises aforesaid, but not regarding the duty of his allegiance 
nor having the fear of God in his heart, and being moved and seduced 
by the instigation of the devil, as a false traitor against our said late 
'‘Lady Queen Victoria, and wholly withdrawing the allegiance, fidelity, 
“ and obedience which every true and faithful subject of our said late 
“ Lady Queen Victoria should and have right ought to haveborne towards 
“ our said late Lady Queen Victoria, and contriving and with all his 
“ strength intending to aid and assist the said enemies of our said late 
“ Lady Queen Victoria, against our said Lady Queen Victoria and 
“ her subjects, heretofore during the said war, to wit, on the 18th day of 
“ January in the year aforesaid at Pretoria, in the territory of the said 
“ South African Republic, in parts beyond the seas without the realm of 
“ England, and at other times both before and after that day, as well at 
“ Pretoria as elsewhere within the territory of the said South African 
“ Republic, with force and arms unlawfully, maliciously, and trai- 
“ torously was adhering to, aiding, and comforting the said Govern- 
“ ment and the said South African Republic under the said Government, 
“ against our said late Lady Queen Victoria and her subjects, the said 
“ Government of the said burghers and men then being enemies of our 
“ said late Lady Queen Victoria.’' 

In the last treason trial before this of Casement, that of Ahlers, a 
naturalised German, in 1914, for the treason of adherence to the King's 
enemies, within and not without the realm, the same form was used. 
The benefit from and the simplifications of indictments may be convenient 
chiefly to certain lawyer officials who draw tlftse documents, and the 
public may hardly be conscious of any change, except from the suppres- 
sion of absurdities of language which were wont to raise a smile in Court 
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when gravely read aloud to audiences sceptical as to mediaeval views 
about the devil. 

The assembling of twenty-three Grand Jurymen for the purpose of 
considering whether the indictment presented a prima, facie case against 
Casement, aiter a magisterial inquiry of three days, with a resulting com- 
mittal, may be considered to be one of these legal anachronisms whose 
abolition would be a public benefit. However, this, it must be admitted, 
is a matter of controversy. Conceivably the Grand Jury might have 
considered Casement the victim of Government tyranny; might even have 
accepted his claim to be of the antique type of Irish patriot, and so have 
prevented his being put upon trial by finding “ no bill,'' as an assertion 
of the people's right against the executive acts of Government. Instead 
of so doing, after standing listening for fifty-six minutes to an address 
on the facts and the law from the Lord Chief Justice, Viscount Reading, 
and after an hour's absence, they returned true bills both against 
Casement and the prisoner Bailey, who has been before mentioned. 

Then followed the assignment of counsel to the prisoner. Casement 
was not present on this occasion, but Mr. Gavan Dufiy, his solicitor, who 
had appeared for him at the Police Court, applied that counsel might be 
assigned, this being necessary under the Act 7 & 8 William III., chapter 
3, passed in 1695-6, known as the Treason Act, which allows persons 
charged with treason to be defended by counsel, and requires the Court 
to assign two such persons as the accused may desire, a privilege of 
defence which before that date alleged traitors did not possess. They 
were left for their defence to the instigation of the devil ! This ceremony 
of assignment of counsel still lingers as part of the archaic fringe of the 
law of treason, and is not found in connection with any other kind of 
trial. 


It may be mentioned that it is this same Act which explains the 
questions put by the King’s CJoroner and Master of the Crown OflBlce to 
Cawment, as to whether he had received a copy of the indictment and 
a list of the jurors who were summoned to try him; and this Act also 
provided that an indictment must be found by a Grand Jury within three 
years of the commission of the treason charged-perhaps a unique 
privilege not known in respect of crimes other than treason. 

Casement as his leading counsel was Mr. 
exander M. Sullivan, K.C., then the Second Serjeant of the Irish bar, 
who defended Cement by virtue of being a barrister called to the 

holding the rank of King’s Counsel until 
i f i •f Second Serjeant in Ireland, it may be noted 

that while the ancient order of the coif, the Serjeants at Law, who were 
once, in very far away times, the only advocates in the King’s English 
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Courts, has now passed away, it still lingers in Ireland. In Victorian 
days some of the leading advocates were of the order, but the King's 
Counsel were becoming the more common figures as the leaders of the 
bar. In Ireland the o^ce of Serjeant is also of great antiquity; but 
it was not conferred so freely as in England. Down to 1627 only one 
person held the dignity of Serjeant, and he was known as the King's 
Serjeant. In that year a second Serjeant was appointed, and the senior 
Serjeant was styled the prime Serjeant. In 1682 a third Serjeant was 
appointed; and the prime Serjeant became first Serjeant. So that Mr. 
Serjeant Sullivan is the second of a group of three of an ancient order 
of Serjeants at Law at the Irish bar. No order of Serjeants at Law is 
known in Scotland. 

Mr. Thomas Artemus Jones, the second counsel assigned to Casement, 
was an able and well-known barrister — ^then a “ rising junior," to use a 
phrase rather gone out. Mr. (now Brigadier-General) John Hai'tman 
Morgan was hardly a regularly practising barrister, being a Professor of 
Constitutional Law at University College, London, and a publicist and 
journalist. He was not assigned as counsel and therefore had no locus 
standi in the case ; but it will be seen that at one part of the proceedings 
this technical difficulty was evaded by the Lord Chief Justice allowing 
professor Morgan to address an argument to the Court as amicus cwrice. 
As to the counsel who represented the Crown, it is not necessary to do 
more than draw attention to the references made by Casement in his 
statement before sentence to Sir Frederick E. Smith (now Lord Birken- 
head), the Attorney-General. The defence on the facts, as apart from 
the law, set up for Casement was that he had not plotted against the 
Crown, but was intending to resist the armed forces that had been raised 
in Ulster for preventing Home Rule for Ireland. There was piquancy in 
the fact that the Attorney-General had taken so prominent a part in the 
Ulster movement and that Casement appealed to the movement as an 
excuse for his treason. 

The Government counsel had pressed on the Lord Chief Justice that 
the trial should be fixed at as early a date as possible. The defence 
showed some inclination to put ofi the trial to a later date than the Crown 
was inclined to accept, alleging the necessity of obtaining evidence from 
America. The Lord Chief Justice pointed out that it was not apparent 
why witnesses in America were required. There was no satisfactory 
answer forthcoming, and no American witnesses were, in fact called. A 
member of the American bar, Mr. Michael Francis Doyle, assisted the 
defence; but a certain mystery remains as to wily Casement needed the 
assistance of an expert in American law. Ultimately the trial was 
fixed for the 26th of June; and this was ample time for both sides. 
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The way had already been prepared by the previous trial of Lynch. 
The authorities had been thoroughly examined, and all material collected 
for the purposes of that trial by the Crown lawyers; and the counsel for 
Casement had the benefit of the reported arguments, arguments they 
themselves adopted and elaborated as they had been used for the defence 
in that case. 

The trial was what is termed a trial at bar. By a kind of fiction it 
is supposed that the Court of King’s Bench itself, that is now the whole 
body of the common law judges, sits, as, in fact, in ancient days it did, 
to hear and determine a case. The prisoner is at the bar of the Court 
itself. It is not necessary by law that all crimes of treason should be 
tried at bar. The last of the treason trials before that of Casement was 
the trial of Ahlers, above mentioned, and he was tried at Durham Assizes, 
and sentenced to death there by Mr, Justice Shearman, who sat under the 
Commission by which the judges of assize sit. His, however, was a 
charge of treason committed within the realm, and it has already been 
shown that the Court of King’s Bench itself must try treasons committed 
abroad. Hence a trial at bar was the proper mode of trial in the Case- 
ment case. The trial of Lynch was at bar in 1903, and there had been 
another famous trial at bar, that of Dr. Jameson, also arising out of 
South African affairs, this latter trial being for the incursion into the 
Transvaal ’ in breach of the Foreign Enlistment Act. This latter trial 
shows that a trial at bar may take place whenever a case is of sufficient 
importance if the Court chooses to allow it, but it is quite at its dis- 
cretion, in other cases than treason, whether it does so or not. The trial 
of Arthur Orton for perjury in 1873, and the action against Mr. Brad- 
laugh for penalties under the Parliamentary Oaths Act in 1885 were 
instances. The only limitation of this discretion is in cases where the 
Crown is interestd, and the Attorney-General may then demand a trial 
at bar as a matter of right. The usual number of judges at such a 
trial is three. 

The Attorney-General has also another privilege when he appears at 
a trial as representing the Crown. The rule in an ordinary criminal 
trial as to the address^ of counsel to the jury is that the prosecuting 
counsel addresses the jury last if counsel for the prisoner calls witnesses 
or puts in evidence on the prisoner’s behalf ; if he does not, the last word, 
which is considered an advantage, lies with him. This rule, however, 
the Attorney-General has the right of disregarding. In any event, even 
when no witnesses are called by the prisoner, he claims the right to say 
the last word to the jury: The right has frequently been criticised as 
a relic of ideas about State prosecutions which no longer prevail. The 
Crown is really not often bloodthirsty for convictions, but the right is 

jod 



Sir Roger Casement. 

asserted, perhaps, on the principle that one never knows what may yet 
turn out to he useful. Accordingly, in the Casement trial, though 
Serjeant Sullivan did not call witnesses nor put the prisoner in the bos, 
the Attorney-General had “ the last word.'^ 

The most important feature, however, of the Casement trial, from 
the point of view of procedure, was that it was the first trial for the 
treason of adhering to the King's enemies abroad which could be reviewed 
by the Court of Criminal Appeal in case the prisoner was convicted. The 
Court of Criminal Appeal was not brought into existence until 1907, 
three years after the Lynch trial. The Court that tried Dr. Lynch at bar 
was the Court which had given a final decision, Serjeant Sullivan con- 
tended that this decision was wrong, and yet, in fact, that this case of 
Lymh was the only case actually decided by the Courts which was an 
authority against his contention that Casement could not be convicted for 
the treason of adhering to the King's enemies abroad. The first step in 
his defence had been to move, before any evidence was given by the 
Crown, that the indictment should be quashed on the ground that the 
facts charged in the indictment disclosed no ofience in law; that is to 
say, that even though the facts were proved, or admitted by him to be 
true, and that they were such as would constitute the ofience of adhering 
to the King's enemies if Casement had been present within the realm, yet 
that their commission having been abroad, the statute of Edward III., 
under which Casement was charged, did not declare that this was treason, 
and should be punished as such ; therefore without any further proceed- 
ings Casement was entitled to acquittal. The Court intimated that this 
objection to the indictment ought to be made at the close of the evidence 
for the Crown. Accordingly, Serjeant Sullivan at that point again 
raised his objection, and a large part of the second day and a portion of 
the third were occupied with a discussion of the whole question, and an 
attack on the authorities relied upon by the Crown. It was on the third 
day that Professor Morgan was heard as amicus cwi<z^ as above men- 
tioned. At the close of these arguments the Court delivered a judgment 
deciding against the objection to the indictment taken by the defence. 
There still remained the Court of Criminal Appeal, to which these argu- 
ments might be addressed if the verdict of the jury should be against 
the prisoner. After the conviction there followed the appeal to that 
Court, and below there will be found an attempt to facilitate the under- 
standing of those somewhat diflBicult arguments by a survey which is 
perhaps as short as the nature of the subject permits. 

Very little more need be said about the trial itself. The evidence 
is laid before the reader in the following pages, and it seems unnecewary 
to attempt any summary of it. The story at length is extremely inter- 
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eating, and in summary it would be but a dry skeletal outline ; but there 
are several points relating to the trial of which something should be said. 
The first word spoken in the trial was the word Oyez.^’ Oyez was the 
Norman French word meaning ‘‘ hear ye/* and is still used in those 
formal proclamations made when the Courts, such as the Courts of 
Assize, open their sittings under the King’s Commission. It is one of the 
few Norman French words that have survived, like the formula “ le roi 
“ le veult^^^ used in giving the King’s consent to legislation. It is said 
that the original pronunciation has been retained by the tradition of the 
Courts, and that 0! Yesl, absurd though it seems, is quite correct. 

The functions of the modern Coroner are so specific and so familiar 
that the reader may be somewhat surprised to find a Coroner, even though 
he may be the King’s Coroner, taking so prominent a part in this trial 
of treason. It will be noticed that the officer of the Court who read 
the indictment and took the prisoner’s plea, and who was the only 
person in the Court who addressed Casement through the trial, is termed 
the King’s Coroner and Master of the Crown Office, which implies that 
two offices are now embodied in the same holder. The King’s Coroner, 
as all Coroners were in ancient days, was an officer exercising many wide 
and important functions in the service of the Crown, besides those of 
holding inquests; though these also often directly concerned the King, 
either as regarding his revenue or the State administration of police. 
One imagines more easily the character of the King’s Coroner in early 
days by remembering that the Lord Chief Justice who presided at Case- 
ment’s trial is, by virtue of his office as head of the King’s Bench, the 
Chief Coroner of the kingdom. The office of King’s Coroner goes back to 
the ancient office, of Clerk of the Crown. The King’s Coroner branched 
off from that as a separate office, but when and how is not known. The 
connection between the Lord Chief Justice and the King’s Coroner is 
indicated by the fact that the King’s Coroner is appointed by the Lord 
Chief Justice. As to the Master of the Crown Office, his functions depend 
on the fact that he is the head of the administrative business of the 
Crown side of the Court of King’s Bench. The Crown Office is coeval 
with the Court itself, as it was the office of the Clerk of the Crown, who 
has already been mentioned in connection with the King’s Coroner. 

The Crown Office records commence in the 3 Edward III., and there- 
fore twenty-two years earlier in the reign of the same King who gave hie 
name to the statute under which Casement was tried. The keeper of these 
records is now the King’s Coroner and Master of the Crown Office, the 
two offices having been* merged into one in 1892, In course of time the 
separate functions of the two offices had become indistinguishable, or 
rather perhaps the Master of the Crown Office had absorbed most of them. 
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It cannot now bo said that the King^s Coroner has any functions distinct 
from those of the Master of the Crown Office. Whatever they are, the 
one salary of the Master of the Crown Office is the remuneration for 
both. Perhaps it may be desirable to add that the Coroner of the King’s 
Household, an office still in separate existence, has no connection with 
the King’s Coroner of whom we have been speaking. 

The trial began on Monday, 26th June, and was concluded on Thurs- 
day, the 29th June. On the latter day the jury retired to consider their 
verdict, and returned into Court after an absence of fifty-five minutes 
with a verdict of guilty. The prisoner then was asked if he had anything 
to say why the Court should not pass sentence and judgment of death upon 
him; and in response he made the statement which has been previously 
referred to. Some controversy arose respecting it after the trial. Sir 
Harry Poland, K.C., whose opinion on criminal law is highly regarded by 
lawyers, stated that when a man who is convicted by the jury is called 
upon to say why judgment should not be passed upon him according to 
law, he is only entitled to move on some point of law in arrest of judg- 
ment. Obviously Casement did more than this; and one objection in 
regard to his speech was that the counsel for the Crown had no oppor- 
tunity of replying to it. The case of Wainwright, whose trial took place 
in 1875, was cited by Sir Homewood Crawford, the solicitor of the City 
of London. When Wainwright was asked if he had anything to say, he 
started to deliver what would have been a long speech. He had the 
reputation of being an eloquent speaker, and was evidently intending to 
exercise his gift, but the Lord Chief Justice, Sir Alexander Cockburn, 
quickly stopped him, saying, I cannot allow you to make a speech. 

The only question put to you is whether you have anything to say why 
"sentence should not be passed upon you.” The usual practice in 
criminal trials, especially for capital offences, is to allow the prisoner to 
make a verbal statement before sentence. If it is put into writing it may 
be read openly by the prisoner if he prefers, or by the judge privately. 
The statement is not interrupted, unless it attacks persons not parties to 
the proceedings, or otherwise contains scandalous matter. But it 
remains quite true that this is not a right, but a grace or judicial 
courtesy; and the prisoner has no legal claim to do more than take 
objection to the verdict and judgment. Evidently what was allowed in 
the CaBement case was a matter of discretion. Was it more expedient 
in the circumstances that Casement should be allowed to have his say or 
peremptorily to close his mouth? To stop such an appeal to political 
sentiment as this was not necessary for any specific public purpose; and 
to have appeared afraid, of what Casement might say would have 
exaggerated his importance, and so have been neither discreet nor digni- 
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fied. Tlie Lord Chief Justice appears to have taken quit the right course 
in allowing Casement the liberty he actually took. 

There remained to the convict the right to appeal from the sentence 
and judgment to the Court of Criminal Appeal, and he availed himself 
of it. His appeal was inconsistent with the attitude he took in his state- 
ment with regard to the jurisdiction of any English Court to determine 
his guilt or innocence, but to that inconsistency was due the more elabor- 
ated arguments which were laid before the Court of Criminal Appeal, 
though essentially they were the same previously raised, and decided 
against him, at the trial at bar. In the notice of appeal objections were 
formulated relating not only to the judgment of the Court upon the 
charge of the treason of adherence committed out of the realm, but also 
to the direction of the Lord Chief Justice to the jury as to the nature of 
the ofience of adherence, and to the admission of certain evidence, especi- 
ally the printed appeal, which was circulated amongst the prisoners in 
the camp at Limburg. But in the arguments before the Court no other 
point was, in fact, raised than that which had been before the Court of 
trial, namely, the question of adherence in Germany out of the realm. 
The Court of Criminal Appeal, presided over by Mr. Justice (now Lord) 
Darling, and consisting of five judges, took exactly the same view, we 
may say, of Serjeant Sullivan’s new presentation of his case as the Court 
of trial had taken when he moved to quash the indictment. They dis- 
missed the appeal without having called on counsel for the Crown in a 
judgment of the Court delivered by Mr. Justice Darling on the 18th of 
July, 1916, after a discussion covering two days. The account of the 
proceedings in the Court of Criminal Appeal follows, in the body of this 
book, the account of the trial. We may perhaps remark that it was an 
advantage to the Court of Appeal, in considering the arguments, to be 
relieved from the enormous strain of the trial which the Lord Chief 
Justice and his fellow-judges, Mr. Justice Avory and Mr. Justice Hor- 
ridge, had to bear ; and the reader may be indebted to that relief from 
strain for the apt quotation from Milton which adorned the judgment 
of Mr. Justice Darling. Serjeant Sullivan was not likely to be 
unappreciative of the humour of it, as a repartee to his own fierce 
attacks on the reputation of Lord Coke. 

The Arguments and Judgment in the Court op Criminal Appeal. 

The objection to the indictment framed under the statute of Edward 
III. of 1361, which was taken at the trial and argued there by Serjeant 
Sullivan, and also on the appeal to the Court of Criminal Appeal, was 
that there was no treasonable offence under this statute of Edward III. of 
adhering, outside the realm unless the prisoner was at the time within the 
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realm. From the year of the statute, 1351, to the year 1903, when Bern 
V. Lynch was tried, he contended that there had been no argument and no 
decision upon the statute as to adhering outside the realm, and that when 
the latter case was examined it would be found to be based upon mis- 
apprehensions of a case of Bex v. Vdughan, which was not really a 
decision upon the statute. 

In this alleged absence of relevant decisions he submitted that since 
the prisoner was charged with adhering out of the realm, he being out 
of the realm, any exposition of the statute of Edward III. or comments 
upon it by text-writers, however great their reputation, which would fix 
on him the ofience, were merely expressions of personal opinion which had 
no authority or binding force upon any judge or Court. Certain great 
expositors of the common law, as Lord Coke, Sir Matthew Hale, and Mr . 
Serjeant Hawkins, whose opinions in many matters of the common law, 
civil or criminal, are often taken as almost conclusive, had construed and 
expounded the statute in a contrary sense from that for which he was 
contending. The Court, however, ought not to take even their opinions 
as conclusive. Moreover, there was another objection to be made. These 
opinions had not even the value which may be attributed to the opinions 
of great lawyers and general professional opinion as to the meaning and 
construction of a statute when they are contemporaneous with the statute 
itself. Lord Coke, the earliest of these writers, did not comment on the 
Act of Edward III. until the statute of 26 Henry VIII. had come into 
existence and altered the whole law of treason, both as regards substan- 
tive offences and the procedure and mode of trial of offences of treason. 
The 26 Henry VIII. was in the year 1636, one hundred and eighty-four 
years after the statute of Edward III. 

These being the circumstances, and the situation' in which Casement 
was put upon his trial, Serjeant Sullivan urged upon the two Courts 
before which he appeared that they were untrammelled by previous 
authority either of decisions or opinions that had been held and expressed 
by eminent expounders and commentators on the law. 

Addressing the Court of Criminal Appeal in two passages, one of 
which is at the beginning and the other at the end, he said as to the 
question being de novo, “ I intend on the construction of the statute to 
'' submit that if we had to construe this statute as though it had passed 
“ yesterday, the first reading of it would convey a perfectly clear view of 
the provisions of the statute to the mind of everybody, and that that 
“ clear view would be inconsistent with the matter charged in the indict- 
ment being an offence under the statute. The second passage is as 
follows: — “ My lords, for these reasons I submit that this Court is not 
trammelled by the speculative opinions of any text-writers where the 
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statute has not been constructed by any other Court except the Court at 
** bur in The King v. Lynch^ and accordingly that the Court shouTd 
“ approach this statute as if the statxite had passed yesterday, and, if 
‘' reading it as passing yesterday, a clear opinion on the terms of the 
“ statute is conveyed to the mind of the Court-, that should be the read- 
“ ing of the statute, no matter for how many years text-writers have 
“ expressed a different opinion.’^ 

It is obvious why Serjeant Sullivan was attacking the authority of 
Lord Coke, Sir Matthew Hale, and Mr. Serjeant Hawkins, and urging 
the Court to approach the construction of the statute as if it were res 
iihtegra. These writers were all against him ; and it is as well to know at 
once that the Court declined his invitation to dismiss these writers from 
consideration, and construe the statute independently as if they were 
reading it for the first time, and it had never been commented on. Mr. 
Justice Darling, giving the judgment of the Court of Criminal Appeal, 
said, “ We are relying, confessedly relying, upon the authority of Sir 
“ Matthew Hale and of Serjeant Hawkins in the judgment we are 
giving, and also upon the opinion expressed by Lord Coke, to which I 
** will come presently.” He then quotes a passage from a judgment of 
Chief Justice Dallas in a case of Butt v. Gonant in 1820, who said, 
‘‘ Now, if the authority of Lord Hale and that of Mr. Serjeant Hawkins 
” are to be treated lightly, we may be without any authority whatever.” 
Mr. Justice Darling's observation upon this is, Here we are asked to 
” treat them lightly; we are asked to reject them altogether.” 

Mr. Justice Darling also quotes another passage which directly bears 
on one of the contentions of Serjeant Sullivan, that Lord Coke had not 
grounded his opinions upon the authority of actually decided cases. This 
passage, quoted by Mr. Justice Darling, is the following, and is to be 
found in the case of Garland v, Jehyll in 1824, The fact is, Lord Coke 
had no authority for what he states, but I am afraid we should get rid 
“ of a good deal of what is considered law in Westminster Hall if what 
Lord Coke says, without authority, is not law. He was one of the 
most eminent lawyers that ever presided as a judge in any Court of 
“ Justice, and what is said by such a person is good evidence of what the 
“ law is, particularly when it is in conformity with justice and common 
sense.” Mr. Justice Darling's observation on this passage is, ” Those 
are the words of Chief Justice Best.” 

Though Serjeant Sullivan asked the judges to construe the statute of 
Edward as if it had been passed yesterday, this was really not quite what 
he meant. He asked that the statute should be construed freed from 
the accretions of text-writers of subsequent ages, and read in the light of 
the customs or laws of legal procedure which prevailed when the statute 
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was passed. In this way would best be inferred what was the most 
probable meaning of the statute when it was passed. His position was 
that if this were done the statute could then be construed as hardly more 
than raising a question of grammatical construction, a question of the 
syntax of the sentence or sentences. In that case, then, he invited the 
judges to say that the words of the statute creating the treason of adher- 
ing to the King’s enemies must be read in such a way that Casement could 
not have been properly convicted. The sentences plainly meant, he 
contended, that Casement could not have committed the treason of adher- 
ing to the King’s enemies without the realm, seeing that he was not in the 
realm when he attempted to persuade the Irish soldiers from their 
allegiance. The man must be in the realm, though the acts alleged 
against him may have been committed outside the realm. 

As a matter of common sense, and as an ejKective law of treason for 
the present day, this may appear to the reader as not at all satisfactory. 
But if the question is merely what is the grammatical meaning of the 
sentences in the Act he will, we think, consider them very puzzling, and 
agree on the face of it Serjeant Sullivan’s rendering is possible, or even 
probable. It presents a nice exercise in grammatical construction, and 
one arrives at a very unflattering opinion of the literary skill of the 
draftsmen of the Edwardian era. The ingenious renderings of the judges 
and Serjeant Sullivan may be read in the arguments, where is also to be 
found some very interesting antiquarian lore about the MSS. of the old 
statutes. The language, then, of the statute of treasons must be admitted 
to be ambiguously worded, and Serjeant Sullivan could not merely give 
his reading, and leave it there, without doing something more to make his 
reading appear to be the more probable of two or more possible ones. It 
was obvious that the judges could not simply be asked to read and con- 
strue the statute as if they saw it for the first time. The principle upon 
which Serjeant Sullivan proceeded in his argument is o.ne expressed in a 
passage from Maxwell on the Interpretation of Statutes, chapter II. — 
The language of a statute must be understood in the sense in which it 
'' was understood when it was passed, and those who lived at or near the 
time when it was passed may reasonably be supposed to be better 
acquainted than their descendants with the circumstances to which it 
had relation, as well as with the sense then attached to legislative 
expressions.” 

"What Serjeant Sullivan therefore laboured to show was that the 
statute, at the time it was passed, must have had a different meaning from 
that put upon it by Lord Coke, Sir Matthew Efale, and Mr. Serjeant 
Hawkins, and that these descendants ” of the legislators of 1361 mis- 
understood what had then been done, because, in fact, they were not 
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particularly well acquainted with the circumstances to which the statute 
had relation; or that they ignored them. Serjeant Sullivan’s argument, 
put shortly, runs thus — '' You say that the statute of Edward III. makes 
“ a treasonable offence of adhering to the King’s enemies abroad although 
" the offender was not in the realm. My answer is that at that time a 
‘‘ crime committed abroad could not be tried in England as, on account 
of the law of judicial procedure of that period, there was no Court 
which had jurisdiction to try an offence committed abroad.” His 
inference from this was drawn as follows : — “ What I submit is this, that 
‘‘ nothing is treason unless it can be so adjudicated treason. When you 
“ are dealing with the Courts of law it is not a matter of morals but of 
law. Unless there is some Court that can say whether a treasonable act 
“ has been committed or not, on the inquiry into the matter, it cannot be 
“ treason to do an act which you can do without being punishable for it, 
“ or triable for it in a Court of law. There cannot be what in law 
” amounts to a crime of which no Court can inform itself. You must 
“ not be presumed to have committed a crime until you have been law- 
fully condemned, and if there exists no machinery, not only for con- 
** demiiation but for inquiry, I submit that is overwhelming proof that 
“ the act cannot be a crime, when its l^al quality cannot be inquired 
“ into.” 

We need not consider the question whether it is theoretically true to 
say that an act is not a crime if no Court exists which can try it. But 
evidently Serjeant Sullivan’s argument depends on the alleged historical 
fact that no Court existed in those early days of the common law, when 
the statute was passed, for trying an offence of adhering to the King’s 
enemies in the realm of some other Prince. Was there any such Court? 
If there were not, it would be the height of absurdity to enact that adher- 
ing to the King’s enemies abroad should be treason. If it were intended 
then that such adhering should be treason, there being no such Court, one 
would have to be created. The statute, however, did not create any 
Court or any procedure for a Court. The inference therefore drawn by 
Serjeant Sullivan was that it was not intended to make adhering abroad 
a treason unless the offender were in the realm, in which case some Court 
could probably be found which would have power to try that offence by 
the fact of the offender being in the realm. 

But now suppose, in the absence of any regular Court, say, the 
King’s ordinary Courts, which could try the offence of adhering abroad 
when the offender was riot in the realm, that the King had the right, by 
the fact of his sovereigtity, and without any statute conferring such a 
power on hina, of appointing a Commission ad hoc?. Suppose he could 
endow that Commission with the right to inquire into the treason accord- 
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ing to the ordinary methods of the common law, and, on proof of guilt,, 
with the power to impose upon the culprit the usual punishments of the 
common law of treason ? Then it is obvious that the alleged fact of there 
being no Court to try the treason would be untrue, and Serjeant 
Sullivan’s argument would collapse. 

He had therefore to show that the King could not, and did not, 
issue such commissions unless there were statutory authority, and he 
contended that this statutory authority was conferred upon the King for 
the first time by the statute of 26 Henry VIII. in 1636. 

The general rule of the common law was that crimes must be tried in 
the county where they were committed ; the venue must be laid there, as 
was said. If a man were shot in one county, for example, but died in 
another from the wound, as he might do where the occurrence happened 
on the borders of counties, this raised a difficulty. In the arguments will 
be found much interesting information as to the dilemmas that might 
occur. There was a doubt whether the murderer could be tried at all 
until the statute of Edward I. (1272-1297). Sir James Fitzjames Stephen 
was of opinion that he could not ; but this statute made provisions as to 
the venue, and laid down rules by which in one county or the other the 
trial might be held. 

Serjeant Sullivan contended that before the statute the murderer 
could not have been tried, and that a statute was necessary to remove the 
difficulty. This being so as regards counties, he proceeded to consider 
what happened when such a crime as murder was committed out of the 
realm, in which case there would be no venue under the common law. 
There seems to be little doubt that this case could not have been tried at 
common law. But there were other Courts than the common law Courts 
which could have tried this offence, and others of a similar character 
which the common law Courts could not try. The Courts of the Marshal 
and Constable could have tried the offence just mentioned of murder out 
of the realm. The Court of the Admiral had jurisdiction to try crimes 
committed on the high seas, or on estuaries and rivers not in the bodies 
of counties. These Courts sat in virtue of Commissions issued to the Con- 
stable and Marshal and the Admiral. But if a man be stricken upon 
“ the high sea, and dies of the same stroke upon the land, they cannot be 
'' inquired of by the common law ” — so asserts an old writer. To 
remedy this difficulty, which is analogous to the case of the two counties 
before mentioned, a statute of 13 Eichard II. (1377-1399) enabled the 
Constable and Marshal to hear and determine the same. 

Now, in all these instances, argued Serjeant Sullivan, whether the 
-difficulty arose out of two English counties, or the scene of action being 
wholly abroad, or partly abroad, or partly on the high sea& and partly on 
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the land, the common law Courts had no jurisdiction to try them, and 
therefore they were not common law offences. The common law was not 
applicable except it was made applicable by statute, and in all the above 
cases some statute had brought them within the sphere and jurisdiction of 
some Court. The Courts of the Constable and Marshal and of the 
Admiral indeed punished treasons, as they punished other crimes, when 
such crimes came within their jurisdiction ; but they did not try them, 
nor punish them, as common law crimes. Such was the position when the 
statute of Edward III. was passed, laying down a law, or laws, of several 
kinds of treason, amongst them that of adhering to the King’s enemies. 
If it were intended that the offence when committed abroad out of the 
realm should he tried and punished here it must be punishable either in 
the Constable and Marshal’s Court, in which case it would be triable like 
murder out of the realm, and not according to the co-mmon law, and with 
the common law punishment. If it were intended that its character 
should be changed, and come under the common law, then there was no 
Court to try it, and some procedure of Court must be provided by statute, 
as had always been done when the strict common law doctrine of venue 
had to be extended. But the statute itself was silent altogether as to 
procedure, and implied no other Court than the common law Court. The 
inference, therefore, was that it left the common law venue as it stood 
at that time, and did not intend to create a treason of adhering to the 
King out of the realm. 

This argument was supported and strengthened by the fact that when 
the law of treason was altered, and new treasons were created by the 
statute 26 Henry VIII. expressly, and amongst other treasons it was 
enacted that adhering to the King’s enemies abroad should be treason, the 
statute proceeded to lay down rules of procedure and to appoint a Court 
which should try these treasons. They were to be ‘‘ inquired of and pre- 
“ sented by the oaths of twelve good and lawful men, upon good and 
“ probable evidence and witness, in such county and shire of this realm, 
and before such persons as it shall please the King’s Highness to 
" appoint by commission under his great seal, in like manner and form 
“ as treasons committed within this realm have been used to be inquired 
of and presented, and that upon every indictment and presehtment 
“ found and made of any such treasons, and certified into the King’s 
Bench, like process and other circumstances shall be there had and made 
against the offenders as if the same treasons so presented had been law- 
fully found to be done and committed within the limits of this realm.” 

This tribunal was statutory tribunal, a special Commission to be 
appointed by the King by statutory power, and was not a common law 
tribunal. By the 36 Henry VIIL, according to Serjeant Sullivan, the 
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oommon law came in for the first time in the case of treasons committed 
abroad. This statute enacted that all treasonable offences already 
declared such, or that should thereafter be declared to be such, to be 
done or committed out of the realm, “ shall be from henceforth inquired 
-of, heard, and determined before the King’s justices -of his bench for 
pleas to be holden before himself by good and lawful men of the same 
shire where the. said bench shall sit and be kept, or else be before such 
Commissioners, and in such shire of the realm as shall be assigned by 
the King’s Majesty’s Commission, and by good and lawful men of the 
same shire in like manner ” as if they had been done within the 
same shire whereof they shall be so inquired of, heard, and determined 
as is aforesaid.” 

The argument of Serjeant Sullivan drawn from these two statutes of 
Henry VIII . was that the acts committed outside the realm must pre- 
viously have not been punishable, therefore not crimes, and if they had 
not been new offences there would have been no necessity for the first 
statute, “ with its clumsy procedure; and that the second statute was 
passed to reform this procedure, which was done by bringing the 
acts within the common law procedure. 

In its judgment the Court did not decide on this antiquarian argu- 
ment, as it may be termed, because, on their construction of the statute 
of Edward IIL, they held that the statute itself, on its own wording, 
made adhering outside the realm an offence of treason ; and that there was 
a great deal of authority for this proposition. But we find in the argu- 
ment Mr. Justice Darling saying that Serjeant Sullivan left out, as it 
seemed to him, the power of the Crown to issue Commissions for the trial 
of treasons committed out of the realm. To this Serjeant Sullivan 
replied that if there were such commissions they would have been found, 
and that they had not been found. In every case, so far as he knew, he 
said, they had been issued under statutory power. When he was asked 
by Mr. Justice Darling where he found a commission which was issued by 
statutory authority — ^which was the first of them? — ^he answered, “ I 
cannot tell you.” Again, Mr. Justice Darling said, '' When you find 
what Hale, Coke, and Hawkins thought about this matter it really will 
not do. The War of the Roses took place in England, and this statute 
** of Henry VIII. was passed when England was only just settling down 
from a long period of devastating war.” 

The statute of 26 Henry VIII. making new treasons was repealed by 
the Act of Mary I. (1663-1668), which restored the law of treason as it 
stood in the statute of Edward III. of 1361. Other treasonable offences 
were created by subsequent statutes down to the reign of Queen Anne, 
but these were all repealed between 1860 and 1870. Serjeant Sullivan 
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discussed these statutes for the purpose of pointing out that, even so late 
as the eighteenth century, they dealt carefully with the question of venue 
when a crime outside the realm was created; and therefore, a fortiori^ 
the question of venue must have been in the minds of the legislators in 
the time of Edward III. 

Serjeant Sullivan had now reached the stage in his argument when 
he might consider the interpretation of the statute of Edward III., there 
being against him the authority of the text-writers, Coke, Hale, and 
Hawkins, and the cases which they had quoted and relied on for their 
opinions, that the adherence to the King’s enemies outside the realm was 
treason under the statute of Edward III. The view he presented was 
that none of these writers produced any valid authority, and that their 
opinions per se were not authoritative. He maintained that there was 
no decided case on the statute until that of Bex v. Lynch in 1903, where 
the indictment was for the offence of adhering abroad, and he submitted 
that this case had been wrongly decided. 

We may observe that in the judgment the Court stated that they 
purposely did not rely upon this case, simply for the reason that they 
were of opinion that there was ample authority for the conclusion to 
which the Court indubitably came in that case, to be found in the deci- 
sions, and in the opinions of great lawyers, to which reference was made 
in the judgment in the present case. 

Serjeant Sullivan did not, and could not, deny that the opinions of 
these writers were utterly opposed to his contention. Would he have 
been in a better position if he could have shown that the cases they 
actually cited as their authorities were irrelevant or could be explained, 
as he attempted to do, on the ground that these oases were of offences 
triable by the special Courts of the Constable and Marshal or Admiral, 
and not by the common law Courts? It is hardly likely that he would, 
considering the attitude in which the Court approached these authorities. 
Mr. Justice Darling, both in the arguments and in the judgment of the 
Court, as we have seen, read from judgments of Chief Justice Dallas and 
Chief Justice Best certain passages in which they had said that the Courts 
would have to get rid of a good deal of what was considered law if what 
Lord Coke said without authority was not law. 

Whether Serjeant Sullivan did, as a matter of fact, prove that Lord 
Coke’s authorities would not stand examination we shall not attempt to 
decide, as the Court neither affirmed nor denied ; but we may refer to an 
observation of Mr. Justice Scrutton (which appears on page 264) at the 
close of a discussion on some of the cases Lord Coke had cited as authori- 
ties. This was after, it may be noted, Serjeant Sullivan had admitted 
that there were places in' the King’s Dominions, but out of the realm in 
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the strict sense of the region of the common law of England, where 
offences having been committed there could be a trial in England. Upon 
this Mr. Justice Scrutton remarked, '' Perhaps there is a little more to 
" be said for Lord Coke than you> thought. You will not be quite so 
severe on him when you next come to address us about him, will you? ’’ 

But although the Court frankly adopted the opinions of Lord Coke, 
Sir Matthew Hale, and Mr. Serjeant Hawkins as the main ground of their 
decision, they also, by an independent reading of the statute, rejected 
the interpretation' which Serjeant Sullivan put upon it. He had asked 
them to interpret it as if they were reading it for the first time. They 
accepted his invitation, and arrived at a conclusion which had the merit 
of supporting the authority of the impeached text-writers. 

Serjeant Sullivan's criticism, or accusation, of Lord Coke was that 
he had left out the essential and governing words of the whole section 
relating to adhering. The offence is described in the statute as a man 
being “ adherent to the King's enemies in his realm, giving to them aid 
and comfort in the realm, or elsewhere, and thereof be probably 
“ attainted of open deed." Lord Coke had set out the statute correctly, 
and had translated it correctly, but when he came to the detailed com- 
mentary he leaves out the words in his realm," as they first occur, and 
makes his comment as if the whole sentence ran " adherent to the King's 
enemies, giving to them aid and comfort in the realm or elsewhere." 
This, said Serjeant Sullivan, altered the whole meaning of the statute. 

Coke's commentary was only justifiable, Serjeant Sullivan contended, 
on the supposition that these words in his realm " might be omitted; 
and it was the commentary so made, he urged, which became the founda- 
tion of what was the plain error of the writer. This commentary runs 
thus — “ This is here explained, viz., in giving aid and comfort to the 
'' King's enemies within the realm or without; delivery or surrender of 
'' the King's castles or forts by the King's captaine thereof to the King's 
enemie within or without for reward, &c., is an adhering to the King's 
enemie, and consequently treason declared by this Act." 

Serjeant Sullivan submitted, as has already been pointed out, that 
these oases of delivering of castles were not at common law at all, but 
were within the jurisdiction of the Constable and Marshal; therefore it 
was not a crime to which the statute refers, because it could not be tried 
by the King's Courts at common law. 

The reading of the statute which Serjeant Sullivan put before the 
Court, and the meaning he put on the statute when the limitation of the 
words " in his realm " was given its proper eff^t, as well as the opinion 
of the Court as to the meaning of the statute, may be best given by a 
quotation from the judgment, 
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Mr. Justice Darling said, '' Taking the words of the statute theni- 
selves, it appears to us that the construction for which Serjeant Sulli- 
van contends is not the true one. He would have it that * be adherent 
‘ ' to the King's enemies in his realm, giving to them aid and comfort in 
' the realm or elsewhere,' means that the adherence, because it is the 
“ adherence which is the offence, really must be by a person who, being in 
" this country, gives the aid and comfort, it may be in this country, it 
‘‘ may be outside of it. We agree that if a person, being within this 
‘‘ country, gives aid and comfort to the King's enemies in this country, 
'' he is adherent to the King's enemies; we agree (and Serjeant Sullivan 
“ admits this) that if he is in this country, and he gives aid and comfort 
'' to the King's enemies outside this country, he is adherent to the King's 
enemies. But we think there is another offence, and that the words 
“ must mean something more than that. We think that the meaning of 
these words is this — ' giving aid and comfort to the King’s enemies,' 
“ are words of apposition; they are words to explain what is meant by 
being adherent to, and we think that if a man be adherent to the King's 
" enemies in his realm by giving to them aid and comfort in his realm, 
“ or if he be adherent to the King's enemies elsewhere, that is, by giving 
to them aid and comfort elsewhere, he is equally adherent to the King's 
“ enemies, and if he is adherent to the King's enemies, then he commits 
the treason which the statute of Edward III. defines. Reasons may be 
“ given for that, but we think a very good reason is to be found in this, 
that the subjects of the King owe him allegiance, and the allegiance 
follows the person of the subject. He is the King's liege wherever he 
“ may be, and he may violate his allegiance in a foreign country just 
“ as well as he may violate it in this country." 

We should like here to refer to an interesting argument of Serjeant 
Sullivan which he presented for the purpose of showing that the statute of 
Edward III. could not have meant to make adhering to the King's enemies 
abroad a treasonable offence. This argument will be found on page 210. 
Serjeant Sullivan said, “ My lords, at the time of the statute there were 
in England among the great landowners and nobles a number of persons 
“ who were under two allegiances, one in England, and, in respect of 
“ lands which they extensively owned in France, another allegiance in 
“France. The limitation of levying war, and I submit also the clear 
“ limitation of adhering, arose from the fact that, being feudal subjects 
“ of the King of France in respect of French lands, and of the King of 
“ England in respect of English lands, the barons themselves would be 
“ anxious to limit the cfecision of treason in such a way as that their 
“ English lands should not be forfeited in respect of service and homage 
“ rendered in respect of their possessions outside the realm rendered to 
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the King’s enemies. At page 460 of the first volume of Pollock and 
Maitland there is this passage — ‘ The territory within which, according 
‘ to later law, subjects would be born to the King of England was large ; 

^ under Henry II. it became vast. It comprehended Ireland; at times 
^ (to say the least) it comprehended Scotland; it stretched to the 
‘‘ 'Pyrenees. Then, again, the law, even of Bracton’s day, acknow- 
" ' lodged that a man might be a subject of the French King and hold 
" ' land in France, and yet be a subject of the English King and hold 
“ ' land in England. It was prepared to meet the case of a war between 
" 'the two Kings; the amphibious baron might fight in person for his 
" ' liege lord, but he must also send his due consignment of knights to the 
" ' opposite army. In generation after generation Robert Bruce holds 
" ' lands -on both sides of the Scotch Border ; no one cares to remember on 
" ' which side he was born.’ It was the Parliament that was seeking to 
" have a definition of treason, which, of course, at that time was very 
" largely a matter afiecting titles to property, and developed, indeed, 
" in the early days as part of the law of real property.” Then he says, 
" I submit that is a very plain reason why the Parliament would be 
" most anxious to see that the persons who very largely constituted the 
" Parliament should be put in a position of having to elect, with two 
'' feudal claims upon them, which of their territories they should forfeit 
'' in case their two feudal lords disagreed and went to war.” 

It may occur to the reader as strange that the question whether a 
man has committed treason should have to be determined on the con- 
struction of a statute written in a form of French which has long been 
obsolete, and of which the English translation makes necessary such an 
elaborate exercise in parsing or analysis of sentences. Moreover, unam- 
biguous though the opinions of Lord Coke, Sir Matthew Hale, and Mr. 
Serjeant Hawkins are as to the meaning of the statute, it can still hardly 
be considered satisfactory that our Courts in the twentieth century should 
have to accept their authority, as it were, uncritically. The law upon 
which these text-writers were stating their opinions was the product of an 
age whose institutions have entirely passed away and their memory almost 
passed into oblivion — ^was rapidly passing into oblivion at the time when 
they wrote, four or five hundred years after the statute was passed. In 
the thirteenth century feudal institutions were in full vigour. Not much 
more than half a century after Lord Coke wrote, the last remnants of the 
feudal system are commonly said to have been' abolished in the reign of 
Charles IL^ If our judges of to-day are not to rely on what Lord Coke 
lays down as the law of that far-away period ofelaw, how can they them- 
selves form an independent opinion of it when a case surprisingly hap- 
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pens involving that law? They must necessarily put themselves in the 
same mental or professional attitude towards Lord Coke and other ancient 
writers as their comparatively recent predecessors, Chief Justice Dallas 
and Chief Justice Best. The Courts have by a sort of compulsion con- 
ferred on these text- writers the authority of legislators, or, at least, of 
the Courts of law. So long as this professional tradition is followed the 
law as expounded by the authoritative text-writers may not be more 
difficult to ascertain than if it were, in fact, contained in an Act of 
Parliament or in the decisions of the Courts. It is therefore eminently 
desirable that the Courts should not depart from this tradition, and this 
sound rule the Court of trial and the Court of Criminal Appeal observed 
in the Casement trial. This, moreover, can be said for it, that legis- 
latoi's, presumably, are aware that the law has been so-and-so established 
by following the traditions of the text-writers, and if they choose not to 
interfere it may be urged that the law expresses the state of public 
opinion of the times. This has turned out to be true as regards the law 
of treason laid down and applied in the Casement case. Supposing that 
the Legislature, struck with what must be admitted to be the extra- 
ordinarily laboured process necessary to demonstrate that treason can be 
committed abroad, determined to pass an explicit law of treason, what 
else could Parliament do but embody the result of the Casement trial? 
They would probably state the law in some such language as that of Sir 
James Fitzjames Stephen in his Digest of the Criminal Law — “ Every 
“ one commits high treason who, either in the realm or without it, 
“ actively assists a public enemy at war with the King.'* This is exactly 
the law as determined by the Coux't of Criminal Appeal from their read- 
ing of the statute of Edward III., and the interpretation of it by the text- 
writers whom they really followed. Yet how much simpler, and more 
adapted to ordinary comprehension, is it expressed by Sir James Fitz- 
james Stephen than in the statute or in the later, but still unmodern 
English, of those text- writers ! Such simplicity of statement would have 
made any chance of Casement escaping the consequences of his guilt im- 
possible. Serjeant Sullivan could not have availed himself of the 
ambiguities of an ancient statute, or the possible invalidity of a profes- 
sional tradition. Such an opportunity, however, is not likely to occur 
again. The decision of the Court of Criminal Appeal is now as authori- 
tative as to what the law of treason is as it is consonant with public 
opinion as to what that law ought to be; and Parliamentary remodelling 
of the statute of Edward III. will probably be deferred to a quite distant 
future. • 

After the judgment of the Court of Criminal Appeal an application 
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was made to the Attorney-General for his certificate under section 1 (6) oif 
the Criminal Appeal Act, 1907, authorising a further appeal by the 
defence to the House of Lords on the ground that the decision involved a 
point of law of exceptional public importance, and that it was desirable 
in the public interest that a further appeal should be brought. The 
Attorney-General, however, in the exercise of his discretion, refused his 
certificate. 

Our final remarks on the Casement trial must refer to his execution, 
which took place in Pentonville Prison on 3rd August, 1916. The 
execution was within the walls of the prison ; that is precisely as though 
Casement's ofience had been murder. The Act of 1868, which enacted 
that the execution of the death sentence must be in prison, dealt only 
with executions for the crime of murder, and not for the offence of 
treason. In the latest edition of Stephen's Digest of the Criminal Law, it 
is stated that the Act for executing sentences of death within gaols does 
not apply to cases of treason, and, indeed, by sections 2 and 16 together 
appears to exclude its operation in such cases — An execution for treason 
'' would, therefore, it would seem, have to be public." Statements 
founded apparently on this were also made in legal journals. If this had 
been true a special Act of Parliament would have been necessary autho- 
rising Casement's execution in private, unless the sentence were com- 
muted, as a public execution could hardly have been tolerated. Several 
considerations, it would seem, have been overlooked in those statements. 
It had been said by Coke himself that the King might remit some part of 
the punishment of treason, c.^., the quartering, so that there might be 
decapitation only, the usual judgment as to execution for treason in 
Coke's day. By the Forfeiture Act, 1870, the punishment for high 
treason is hanging, but the King, by warrant, countersigned by a Secre- 
tary of State, may substitute death by decapitation. The King changed 
the sentence on Lady Lisle, one of Jeffreys' victims, from burning, the 
penalty on women for treason until 1790, to execution by decapitation. 
There existed, therefore, a prerogative of the Crown to alter the details 
of the judgment of death. This prerogative was very frequently exer- 
cised in cases of treason in respect of the place of execution, so that there 
are examples of executions for treason both in public and in private — on 
Tower Hill or within the walls of the Tower, as the case might be. The 
Sheriffs Act, 1887, has more bearing, however, on the mode of executing 
Casement than the King's prerogative. This Act provides that where 
judgment of death has been passed upon a convict the Sheriff of the 
county shall be charged with the execution of such judgment, and may 
carry such judgment into execution in any prison which is the common 
gaol of his counjty. 
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After the execution of Casement the following statement wag issued 
by the Government : — 

‘ ' All the circumstances in the case of Roger Casement were carefully 
and repeatedly considered by the Government before the decision was 
reached not to interfere with the sentence of the law. He was convicted 
and punished for treachery of the worst kind to the Empire he had 
served, and as a willing agent of Germany. The Irish rebellion 
resulted in much loss of life, both among soldiers and civilians. 
Casement invoked and organised German assistance to the insurrec- 
tion. In addition, though himself for many years a British official, 
he undertook the task of trying to induce soldiers of the British 
Army, prisoners in the hands of Germany, to forswear their oath of 
allegiance and join their country's enemies. Conclusive evidence has 
come into the hands of the Government since the trial that he had 
entered into an agreement with the German Government, which explicitly 
provided that the brigade which he was trying to raise from among the 
Irish soldier prisoners might be employed in Egypt against the British 
Crown. Those among the Irish soldier prisoners in Germany who resisted 
Casement's solicitations of disloyalty were subjected to treatment of 
exceptional severity by the Germans; some of them have since been ex- 
changed as invalids, and have died in this country, regarding Casement 
as their murderer. The suggestion that Casement left Germany for the 
purpose of trying to stop the Irish rising was not raised at the trial, 
and is conclusively disproved, not only by the facts there disclosed, but 
by further evidence which has since become available. Another sugges- 
tion, that Casement was out of his mind, is equally without foundation. 
Materials bearing on his mental condition were placed at the disposal of 
his counsel, who did not raise the plea of insanity. Casement's 
demeanour since his arrest, and throughout and since the trial, gave no 
ground for any such defence, and, indeed, was sufficient to disprove it." 


On 30th June it was announced that the King had been pleased to 
direct the issue of Letters Patent under the Great Seal of the United 
Kingdom degrading Sir Roger Casement, C.M.G., from the degree of 
Knight Bachelor. The announcement was also made on the same date 
that the King has been pleased to direct that Sir Roger Casement, 
Knight, shall cease to be a member of the most Distinguished Order of 
Saint Michael and Saint George, of which Order he was appointed a 
Companion in 1905, and that his name shall be erased from the Register 
of the Order. 
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1864, 1st September. 
1892, Slat J aly. 

1895, 27th June. 
1898, 29th July. 

1S99-1900. 

1900, 20th August. 

1901, 6th August. 

1905, 30th June. 

1906, 13th August. 

1907, 2nd Deoemher. 

1908, Ist December. 
1911, 20th June. 
1911. 

1909-1912. 

1913, Ist August. 

1914, 4th August. 
1914, 7th October. 
1914, December, 


1915, 19 th February. 
1916, 12th April. 

1916, 20th April. 

1916, 21at April 
(Friday). 

1916, 22nd April. 
1916, 21st Apiil. 

1916, 22nd April. 

1916, 15th, 16th, and 
17th May. 

1916, 26-29th June. 

1916, 30th June. 
1916, 17-18th July. 
1916, 3rd August. 
1916, 4th August. 


Roger Casement born in County Dublin. 

Enters service of Niger Coast (Oil Rivers) Protectorate. 

Appointed H.M. Consul at Louren^o Marques. 

Appointed H.M. Consul for Portuguese Possessions in West 
Africa. 

Employed on special service at Cape Town and receives the 
Queen’s South African Medal. 

Transferred to Kinohasaa in the Congo State. 

Appointed Consul for part of the French Congo Colony. 

Made a C.M.C. 

Appointed Consul for State of San Paulo and Panama. 

Transferred to Para. 

Appointed Consul-General at Rio de Janerio. 

Knighted. 

Receives the Coronation Medal. 

Employed while Consul-General at Rio de Janerio making 
inquiries relative to the Putumayo rubber industry. 

Retires on a pension. 

Declaration of War between the United Blingdom and Germany. 

Makes the last demand for his pension. 

Irish prisoners of war collected into a German camp at Limburg 
in the Ruhr district. 

From this time until 19th February Casement addressed 
meetings of Irish prisoners urging them to join the Irish 
Brigade. 

Casement reported to have made a speech in which he said, 
“ Now is the time for Irishmen to fight against England.” 

Railway ticket taken from Berlin to Wilhelmshaven. (Found 
at Tralee on 2l8t April.) 

Red light seen fiashing about a mile away at sea off Ourraghane 
at 9.50 p.m. 

H.M.S, “Bluebell” meets the “And” in the neighbourhood of 
Tralee. 

“ Aud” blown up and sinks near the Daunt Rook Lightship. 

Casement, Bailey and Monteith land near Tralee. Casement 
seen on road to Ardfert at 5.15 a.m. Casement discovered 
by police in M'Kenna’s Fort and taken to Ardfert Barracks. 

Casement taken to England in custody and handed over to the 
Metropolitan Police. Afterwards, until 15th May, kept in 
military custody in the Tower of London. 

Magisterial Inquiry at Bow Street Police Court and committal 
for trial. 

Trial in the High Court of Justice, London. Verdict of guilty 
and sentence of death. 

Casement de-knighted. 

Proceedings in the Court of Criminal Appeal. Appeal dismissed. 

Casement executed in PentonvillerPrison. 

Statement issued by the Government after Casement’s execution. 
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IN THE HIGH COUET OF JUSTICE. LONDON. 

, MONDAY, 26th JUNE. 1916, 

- BEFORE 

The Lord Chief Justice of England (Viscount Reading), 
Me. Justice Avoby, 

Mr. Justice Hoeridqe, 

And a Jury. 


King’s Coroner (Mr. Leonard W. Kershaw). 


Counsel for the Crown — 

The Attorney-General (The Right Hon. Sir Frederick 
Smith, K.C., M.P.). 

The Solicitor-General (The Right Hon. Sir George Cave, 
K.C.. M.P.), 

Mr. a. H. Bodkin, 

Mb. Travers Humphreys, 

Mr. G. a. H. Branson, 

Instructed by SiR Charles W. Mathews, KC.B., 
Director of Public Prosecutions. 


Cownsd for the Prisoner — 

Mr. a. M. Sullivan (KC. and Second Serjeant of the Irish Bar), 
Mr. T. Artemus Jones, 

Mr. J. R Morgan, 

Instructed by MR. G. Gavan Duffy, assisted by Mr. MiniTAWT. 
Francis Doyle, of the American Bar. 
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First Day— Monday, 26th June, 1916. 

An Ushbb of thb Court — Oyez. My lorde ihe King's Justices do 
strictly charge and command aU mann^ of persons to keep ^ence, for they 
will now proceed to the pleas of the Crown and arraignment of prisoners 
upon their lives and dea^, and aU those that are bound by recognisance 
to give evidence against any of the prisoners which shall be at . bar, 
let them come foi^ and give their evidence, or they will forfeit their 
recognisance. God save the King. 

The Kjno’s Coboneji — Sir Roger Casement, you stand indicted and 
charged on the presentment of the grand jury with- the following offence : — 
High treason, by adhering to the King's enemies elsewhere than in the 
King's realm — ^to wit, in the Empire of Germany — contrary to the Tre^n 
Act, 1351, 25 Edward III.^ statute 6, chapter 2. The particulars of offence 
alleged in the indictment are that, you. Sir Roger David Casement, other- 
wise known as Sir Roger Casement, knight, on the 1st day of December, 
1914, and on divers o^er days thereafter, and between that day and the 
2l8t April, 1916, being then — to wit, on the said several days — a British 
subject, and whilst on the said sevei^ days an open arid public i^jr was 
being prosecuted and cjmed on by the G^rnaan Emperor and his Subjects 
against our Lord the King and his subjects, then and on the said several 
days traitorously contriving and intending to aid and assist the said 
enemies of our Lord the King against our l^rd the King and his subjects, 
did traitorously adhere to and aid and comfort the said enemies in parts 
beyond the seas without this realm of England — ^to wit, in the Empire of 
Germany.. 

The overt acts of the said treason are as follows: — 

(1) On dr about the 31st December, 1914, soliciting and inciting and 
endeavouring to j^rsuade certain persons, being British subjects and 
members of the military forces of our Lord the King, and being prisonerijEl of 
war then imprisoned at Limburg Lahn Camp, in the Empire Gennany-r- 
to wit, Michael b'Connor and ottiers whose names are unknown — ^to forsake 
their duty and allegiance to our Lord the King, and to join the armed 
forces of his said enemies, and to fight against our Lord the King and his 
subjects in the said war. 

(2) On or about the 6th day of January, 1916, soliciting and inciting 
and endeavouring to persuade oertaih persons, being British subjects and 
members of the military forces of our Lord the ^ing, and being primers 
of war then imprisoned at Limburg Lahn Ckmp, in the . Empire of 
Germany — ^to wit, John Robinson and John (Sronin and others whose names 
are unknown — to forsake their duty and allegiance to our Lord the King, 
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and to join the armed forooB of hie said enemies and to fight against our 
Lord the King and hie subjects in the said ^*ar. 

(3) On or about the 19th February, 1915, soliciting and inciting and 
endeavouring to persuade certain persons, being British subjects and 
members of the military forces of our Lord the King, and being prisoners 
of war then imprisoned at Limburg Lahn Camp, in the Empire of 
Germany — to wit, John Robinson, William Egan, Daniel O’Brien, and 
James Wilson, and others whose names are unknown — ^to forsake their 
duty and allegiance to our Lord the King, and to join the armed forces of 
his said enemies and to fight against our Lord the King and his subjects 
in the said war. 

(4) In or about the months of January and February, 1916, at Limburg 
Lahn Camp, in the Empire of Germany, circulating and distributing 
and causing and procuring to be circulated and distributed to and amongst 
certain persons, being Britidi subjects and members of the militaw forces 
of our Lord the King, and being' prisoners of war imprisoned at Limburg 
Lahn Camp aforesaid — to wit, Michael O’Connor, John Robinson, John 
Cronin, William Egan, Daniel O’Brien, James Wilson, and divers others 
whose names are unknown — a certain leaflet to the tenor and effect following, 
that is to say : — Irishmen, here is a chance for you to fight for Ireland. 
“ You have fought for England, your country’s hereditary enemy. You 

have fought for Belgium in England’s interest, though it was no more to 
you than the Fiji Islands. Are you willing to fight for 70 ur own country 
with a view to securing the national freedom of Ireland? With the 
moral and material assistance of the German Government an Irish Brigade 
** is being formed. The object of the Irish Brigade shall be to fight solely 
the cause of Ireland, and under no circumstances shall it be directed to 
^‘any German end. The Irish Brigade shall be formed, and shall fight 
''imder the Irish flag alone; the men shall weai- a special distinctively 
Irish uniform and have Irish oflScers. The Irish Brigade shall be 
" clothed, fed, and efficiently equipped with arms and ammunition by the 
''German Government. It will be stationed near Berlin, and be treated 
“ as guests of the German Government. At the end of the war the 
" German Government undertakes to send each member of the brigade who 
"may so desire it to the 'United States of America with necessary means 
" to land. The Irishmen in America are collecting money for the brigade. 
"Those men who do not join the Irish Brigade will be removed from 
" Limburg and distributed among other camps. If interested, see your 
"^mpany commanders. Join the Irish Brigade and win Ireland’s 
"independence! Remember Bachelor’s Walk! God save Ireland!” — 
with intent to solicit, incite, and persuade the said last-mentioned British 
subjeote, being Irishmen, to forsake their duty and aUegianoe to- our Lord 
the King, and to aid and assist his enemies in .the prosecution of the said 
war against our Lord the Bang and his subjects, 

(6) On or about the 31st December, 1914, and on divers days theren 
after in the months of January and February, 1916, persuading and pro- 
curing certain persons being members of the military forces of our Lord 
the King— to wit, Danief JuKan Bailey, one Quinless, one O’Callaghan, one 
Keogh, one Cavanagh, one Greer, and one Scanlan, and divers others 
whose names are unknown — to the number of about fifty, the aidd persons 
being prisoners of war then imprisoned in Limburg Lain Camp, in the 
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Empii-e of Germany, to forsake their allegi^ce to our Lord the King, and 
to join the .armed forces of his said enemies with a view to fight against 
our Lord the King and his subjects in the said war. 

(6) On or about the 12th day of April, 1916, setting forth from the 
. Empire of Germany as a member of a war’like and hostile expedition under- 
taken and equipped by the said enemies of our Lord the King, having for 
its object the introduction into and landing on the coast of Ireland of arms 
and ammunition intended for use in the prosecution of the said war by the 
said enemies against our Lord the King and his subjects. 

Sir Roger David Casement, how saxth you, do you plead guilty or not 
guilty to the charge of high treason f 

Mr. StmiiiviLN — ^Before the prisoner pleads I, on his behalf, move to 
quash the indictment on the ground that no ofience known to the law is 
disclosed by. the indictment as. framed. I would not take this course, in 
view of the decision in The King v. Lynchy had I not grounds upon which 
I can point out to your lordships that at the present time the prisoner 
stands in a totally different position from the position of the prisoner at the 
time of The King v. I/gnchy and that the reasons why a motion to quash 
the indictment would not have been heard in The King v. Lynch have 
to-day been altered both by statute, by circumstances, and by the nature 
of the present indictment, which is not the same as that in The King v. 
Lynch, At the time of The King v, Lynch motion in arrest of judgment 
might have been an opportunity upon which the indictment could be 
objected to — ^writ of error lay, for the indictment being part of the record 
there was the error on the face of the record. Both Ihoso remedies for 
the prisoner have, at all events, been altered, and so far as they then 
existed are no longer available to him. Furthermore, my lords, the 
indictment in the pr^nt case differs from The King v. Lynch in this most 
material particular. Taking the indictment aa a whole, both the offences 
charged, the particulars, and the overt acts alleged, there is not anywhere 
in the indictment an allegation of any act done anywhere within the King’s 
don^ions — I am not speaking merely of within the realm, but within any 
territory in which His Majesty claims dominion of any kind — and both the 

overt acts and the offences here charged are entirely laid 

[Their lordships conferred.] 

The Loud CatEOP JusnoB — ^Mr. Sullivan, I have no doubt you have con- 
ffldered the authorities which were cited both in The King v. Lynch and 
in a number of earlier cases in which it is said by great judges that a 
motion quash ou^t not to be made at this period, at any rate, in 
cases of treason, cases of great magnitude as they are called; you obviously 
Imd those in mind because of what you said just now. . The same observa- 
tions would apply in the present case as in The King v. Lynchy although 
I agree the procedure would be different because of the Criminal Appeal 
Act of 1907. 

Mr, SiJiiiJViLjT — quite appreciate what your lordship means. 

The Lobd Chxjsb^ Justice — ^That you had in mind when you made the 
observation you did. It is equally pj)en to you, and you are not prejudiced 
in any way by raising this point at the end of the ease for the prosecution, 
on which you may have other points to submit ; then one can see whether 
upon your submission any case has been made out in law against the 
prisoner upon this indictment, which will enable you to argue this point. 
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The Coui’t thinks that that is the more convenient T^ay of dealing with it. 
Of oonrse it is open to the Attorney-General to raiee the objection at 
once, that he objects to the motion to quash at the moment, and that it 
should be done later; but although that has not been done, we think it is 
a. more convenient course that it should be taken at the end of the case 
for the prosecution unless you, Mr. Attorney, say anything to the contrary. 

The Attorott-Gbnbral — No, I respectfully assent to what yoiir lord- 
ship says. 

The Lord CmBB* Justice — ^You shall not be prejudiced in any way, Mr. 
Sullivan. 

Mr, Sullivan — I thank you, my lord. 

The Kinoes Coroner — Sir i^ger David Casement, how eay you, do 
you plead guilty or not guilty to the high treason alleged in the indictment? 

Sir RoG3sia Casement — Not guilty. 

The King's Coroner — Sir Roger Casement, have' you been served ten 
days at least since with a copy of the indictment, a list of the witnesses, 
and copies of the panel of the jury? 

Sir Roger Casement — I have. 

The Chibp Clerk op the Crown Orpicp — ^Prisoner at the bar, these 
good men that you ^all now hear called and personally appear are the 
jurors who are to pass between our Sovereign Lord the King and you 
upon your trial of life and death ; if therefore you will challenge them or 
any of th^m you must challenge them as they come to the book to be 
sworn, and before they are sworn, and you shall be heard. 

The following jurors, not having been challenged, 

Frederick Thomas Wheeler, 18 Chambers lAne, Willesden, Shipping Clerk, 
Ernest William West, 10 Balmoral Road, Willesden, Schoolmas^, 

John Charles Watts, 37 Buchanan Ga^rdens, Willesden, Warehouseman, 

Albert John Abbott, 68 Caveisham Avenue, Palmers Green, N., Clerk, 

Herbert James Scoble, 41 Ravensdale Road, .Hackney, Clerk, 

Richard Charles Soantlebury, 2 Trederwen Road, Hackney, Agent, 

Albert George Scopes, 261 Mare Street, Hackney, Leather Merchant, 

Jo^ Burdon, 70 Drakefield Road, Balham, Wandsworth, Mechanical Engineer, 
William Bowers Card, 64 Northfield Avenue, Ealing, Baker, 

William Cole, 26 Coulson Street, Chelsea, C^obman, 

Hyman Saunders, 68 Amhurst Road, Harney, Tailor, and 

Albert Sydney Ansley, 42 Osborne Road, Palmers Green, Bank Clerk, 

were each separately sworn in the following terms: — 

'' You shall well and truly try and true deliverance make between 
our Sovereign Lord the King and the prisoner at the bar 
''whom you shall have in charge, and a true verdict give 
" according to the evidence. So help you God," 

The Usher — ^If any one can inform my lords the Eling's Justices, 
or the King's Attorney-General, ere this inquest be now taken between 
our Sovereign Lord the King and the prisoner at the bar, of any treason, 
murder, felony, or misdemeanour committed or done by him, let them 
come forth and they shall be heard; for the prisoner stands at the bar 
upon his deliverance ; and all others that are bound by recognisances to 
give evidence agamst the prisoner at the bar, come forth and give evidence, 
or else you forfeit your recognisances. 

The King's Coroner — G^tlemen of the jury, the prisoner stands 
indicted by the name of Sir Roger David Casement, and is charged with 
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the following offence: — High treason by adhering to the King^s enemies 
'^elsewhere than in the King’s realm — ^to wit, in the Empire of Germany 
contrary to the Treason Act, 1351 (25 Edward III., stat. 5, cap. 2).*’ 
The particulars of the offence are that Sir Roger David Casement, knight, 
on the 1st day of December, 1914, and on divers other days thereafter, 
and between that day and the 21fit of April, 1916, being then — ^to wit, 
on the said several days — a British subject, and whilst on the said several 
days an open and public war was being prosecuted and carried on by the 
German Emperor and his subjects against our Lord the King and his 
subjects, then and on the said several days traitorously contriving and 
intending to aid and assist the* said enemies of our Lord the King against 
our Lord the King and his subjects, did traitorously adhere to and aid 
and comfort the said enemies in parts beyond the seas without this realm 
of England, to wit, in the Empire of Germany. The indictment sets out 
the overt acts that are alleged of that treason. Upon that indictment the 
prisoner hath been arraigned, and upon his arraignment he has pleaded 
that he is not guilty. Your charge therefore is to inquire whether he be 
guilty or not guilty upon that indictment and to hearken to the evidence. 



opening Speech for Prosecution. 


The Attornht-Gbnbral — May it please your lordships : gentlemen of 
the jury, I appear with my learned friends on behalf of the Crown to 
support the chai*ge of high treason without the realm against the prisoner 
at the bar, who has tlie advantage of being defended by my learned 
friends, Mr. Sullivan, Mr. Artemus Jones, and Mr. Morgan. 

The charge upon which the prisoner is arraigned is a very grave 
one. The law knows none graver. This inquiry will therefore receive, as 
it deserves and requires, your close and constant attention. 

The law of treason, gentlemen, is principally founded upon a statute 
as old as the reig^ of King Edward III.. Treason is the doing or design- 
ing anything which would lead to the death, bodily harm, or restraint of 
the King, levying war against him within the realm, or adhering to his 
enemies within or without the realm. It is alleged here by the Crown 
that the prisoner has been guilty of this most heinous crime, that he has 
adhered to the King's enemies and has attempted to seduce His Majesty's 
soldiers from their allegiance. It will be for you to consider, when you 
know all -^e facts, whether the Crown has proved these allegations, and 
whether, if they be proved, there is any circumstance of extenuation 
which can be urged ; or whether, upon the other hand, the crimes which 
it is alleged the prisoner has committed are aggravated by the relation^ 
ship in which he formerly stood to the Sovereign whom he has betrayed 
and the country at which he has struck. 

It is therefore desirable that you should hear in some detail what 
has been the career of the prisoner. He is an able and cultivated man, 
versed in afiairs and experienced in political matters. He was not, as you 
will hear, a life-long rebel against England, and all that England stood 
for, as others well known in Irish history have been. Let me inform you, 
as briefly as I c^, -of the princip^ stages in a career which has not been 
without public distinction, and which was directed— it may be remembered 
even now to hie credit — ^not to the destruction of the power of this great 
Empire, but to its consolidation and development. 

The prisoner was born in County Dublin on 1st September in the year 
1864. He entered the service of the Niger Coast ^il Rivers) Protectorate 
on 31st July, 1892, at the age of twenty-eight. He was appointed three 
years later, on 27th Jxme, 1895, to be Her Majesty’s Consul in the 
Portuguese Province of Louren 9 o Marques, with a residence at Louxen^ 
Marques. He continued in this employment for three years, and 29th 
July, 1898, he became Consul for the Portuguese Possessions in West 
Africa, south of the Gulf of Guinea. H© was employed on special service 
at Cape Town during the war in South Africa, from 1899 to 1900; and he 
^oeived, when the hostilities ended, the Queen’s South African medal. 
He did not refuse this decorarion for assistance rendered to England 
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during this war, although it was a war of which many Irishmen pro- 
foundly disapproved, and we may perhaps therefore reasonably assume 
that at the age of Ihirty-six the crimes and delinquencies of this Empire 
had not engaged his attention, or at least had not co-nquered his intelli- 
gence. On 20th August, 1000, he was transferred to Kinchassa, in the 
Congo State; and he was appointed, in addition, on 6th August, 1901, 
to be Consul for part of the French Congo Colony. From 31st December, 
1904, he was seconded for one year; and afterwards for six months from 
31st December, 1905. On 30th June, 1905, he was made a C.M.G., a 
I’eoognition of his public services which he did not disdain. He was 
appointed Consul for the States of San Paulo and Parana, with a residence 
at Santos, on 13th August, 1906. On 2nd December, 1907, he was trans- 
ferred to Para; and on the let December, 1908, he was promoted to be 
Consxil-General at Rio de Janeiro. On 20th June, 1911, he was made 
a knight. In 1911, the same year, he received the Coronation medal. 
The State of Goyaz was added to the district of the Consul-General at 
Rio de Janeiro; and a new commission was issued to him on 2nd December, 
1912. From 1909 to 1912 he was employed, while titular Consul-General 
at Rio de Janeiro, in making certain inquiries relative to the rubber 
industry. On Ist August, 1913, after, as the facts, which I have stated 
show, a considerable career of public usefulness, he was retired on a 
pension. 

Gentlemen, this pension had been honourably earned, and it would 
therefore be neither necessary nor proper to refer to it were it not for 
the sinister and wicked activities of the period which I am approaching. 
But it is necessary now to observe what quality of conduct the prisoner 
judged in his copecience to- be consistent with the receipt of a pension 
from this country. Government pensions are paid quarterly, and on each 
occasion must be formally claimed. The claim is made by a statutory 
declaration which sets out the services for which the pension was awarded 
and the amount claimed. The prisoner made five such declarations, the 
first on 2nd October, 1913, and the last on 7th October, 1914. They 
are in the possession of the Crown and will be produced. No payment 
has been made since the last date, nor would it have been made if 
claimed, as- by that time the Treasury had directed, for reasons which 
you will understand, that this pension shoxdd cease to be paid. 

I informed you that on 20th June, 1911, he received the honour of 
knighthood, and it is perhaps worth while, having regard to the singular 
later developments of his career, to read the letter, dated 19th June, 
1911, in which he replied to the notification communicated to him by 
Sir Edward Grey of His Majesty^s intention to bestow a knighthood 
Ufwn him. He wrote, this enemy of England, this friend of Germany^ 
this extreme and in^ncilable patriot, in the following terms: — 


TXX D- J ^ Savoy, Denham, Buoka. 

Dear Sir Edward Grey, . 

_ I' find it very hard to choose the words in which to make 

aoknowteagment of the honour done me by the King. I am much moved at the 
proof of confidence and appreciation of my service on the Putumayo conveyed to 
me by your letter, wherein you tell me that the filing had been graciously pleased 
upon your recommendation to confer upon me the honour of kn&htiboo^ I am 
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indeed, grateful to you for this signal assurance of your personal esteem and 8up]^rt. 
I am very deeply sensible of the honour done to me by His Majesty, I would beg 
that my humble duty might be presented to Hia Majesty when you may do me the 
honour to convey to him my deep appreciation of the honour he has been so 
graciously pleased to confer upon me. 

1 am, dear Sir Edward, 

Yours sincerely, 

RoGEE CASEMBN!r. 

Gentlemen, I read that letter because you ought to remember that 
those were the feelings on the 19th June, 1911, towards the country 
which he had served for so long, and towards the Sovereign of that 
country, of a man of mature years — ^he was, I think, forty -seven years old 
at the time that letter was written — a man who had had nineteen years^ 
experience of the methods of government of this country, in which indeed 
he had, and not without credit, borne a part. Such a man writes in 
terms of gratitude, a little unusual, perhaps, in their wai-mth, and in the 
language almost of a courtier, to express his pleasure at the title with 
which his Sovereign had rewarded his career. And he presents his humble 
duty to the King, and he begs that his deep appreciation of tlie gracious 
honour may be expressed to His Majesty. And this was in 1911, The 
history of the relations of England and Ireland up to that date were as 
well known then as they are to-day. The controversies, bitter and 
protracted, often tragic, springing from those relations were either the 
commonplaces of contemporary politics, or they filled tlie better known 
pages of our elementary histories. And well understanding these con- 
troversies, fully versed in the wrongs of which Irishmen w^ere fruitful in 
complaint, knowing England’s ideals of government well — ^for at the out- 
posts of Empire he had carried them out — ^he sends his humble duty to his 
Sovereign. What occurred between 1911 and 1914 to affect and corrupt 
the prisoner’s mind I cannot tell you, for I do not know. I only kno-w 
of one difference. The Sovereign of the country to whom his humble 
duty was sent in 1911 was in that year the ruler of a great and wealthy 
nation, unequalled in resources, living at peace, imassailed, and it ahnoet 
seemed unassailable. In 1914 this same nation was struggling for its 
possessions, for its honour, for its very existence in the most prodigious war 
which has ever tested human fortitude. To the Sovereign of that country 
in the hour of its unchallenged greatness he sends his humble duty. It will 
be my task now to acquaint you with the method in which he carried out his 
humble duty in times dark enough to test the value of the unsolicited pro- 
fessioaos he waa so forward in making. 

I have informed you, gentlemen, in the most general outline of the 
antecedents of the prisoner, as those antecedents are known to the Crown. 
I cannot describe hie movements after the outbreak of war until the 
happening of certain events to which it now become necessary to refer. I 
cannot, I say, describe hie movements, but I have told you that, and you 
will reeoUect this date, the last demand for his pension was dated 7th 
O^ber, 1914. Between the months of September and December, 1914, 
the fortunes of the struggle in France were such that a large number of 
British soldiers were taken captive by the enemy, and amongst those 
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prisoners were many brave Irish soldiers. These soldiers taken, as I said, 
into captivity were distributed, apparently quite normally in the month of 
Deoember, 1914, among various prisons in Germany, and they were treated 
neither worse nor -better than other prisoners captured from the British 
Expeditionary Force. But in or about the month of December, 1914, 
prisoners of war belonging to various Irish regiments were removed from 
the different camps in which they were then imprisoned, and were collected 
into a large camp at Limburg Lahn. And it became evident from what 
followed that they were so collected for a special purpose, which had been 
the result of consideration and calculation on the part of the German 
Government. 

At that time the prisoner was in Germany, moving with freedom about 
the country, apparently an honoured guest of the German nation. The 
full story of the circumstances under which he went to Germany it is not in 
my power to tell. But it is evident that the part he was to play was 
that of a man willing, and it was hoped able, to seduce from their allegiance 
to the King, their Sovereign and his, the Irish prisoners of war who, 
after fighting valiantly for the Empire, had been captured, as so many 
brave soldiers of all nations have been captured in this war. One can 
imagine the type of these private soldiers, aliens and prisoners, in an 
enemy country. We may perhaps surmise from the very attempt now to 
be described that they were simple, unlettered men, unlikely, it may have 
been thought, to resist a specious appeal. These men were collected by 
the Germans for the purpose of listening to addresses or lectures on Irish 
history and other matters from the prisoner, who, like themselves, had 
embraced the service and eaten the bread of this country. They were 
•assembled at limburg, on more than one occasion, and were then 
addressed collectively, and in some cases individually, by Casement, who 
moved about the camp freely, and with the full knowledge and approval 
of the Germans. The Germans, as you know, are very expert in this 
species of activity. Ireland has been disaffected. Here there was a 
fruitful soil for seduction. Even then it may be that the scheme of an 
eventual landing in Ireland had been conceived by this thoroughly resource- 
ful and unsorujpulouB people. The Irish prisoners of war were there — 
emotional, excitable, uninformed, the easy victims, it was hoped, of 
seduction. Nor was the seducer lacking; the letter-writer of 1911 was 
to be tested. 

Whether it entered his head that he was exposing poor men, his 
inferiors in education, age, and knowledge of the world, to the penalties of 
high treason I cannot tell you, for I do not know. Whether he conceived of 
the innocent blood which was so soon to flow in the unhappy oountiy to 
which he professed devotion I cannot tell you, for I do not know. But 
I shall be in a position to call before you evidence which will show that 
beiween the middle of December, 1914, and 19th February, 1915, the 
prisoner repeatedly addressed these prisoners of war. I do not think it 
likely that he dwelt upon his own 'connection with the country which had 
afforded him a career, which had decorated him with a title, and from 
which he had accepted a pension. I suspect he did not inform them that 
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three years before he had sent his humble duty to the Soverei^^^whoee 
soldiers — while their hearts, were heavy with captivity — ^he was at^^ting 
to seduce and to corrupt. I cannot give you a full description ' 

rhetoric. I can only supply such fragments of his appeals as happeiiSd’ 
to linger in the minds of tliose whose evidence is available for the Chown. 
But I pause veiy deliberately to say that if it be possible to give an ex- 
planation of the original journey of the prisoner to Germany, w’hich is 
consistent with the duty which he owed, and which he had so recently 
prof^essed to his Sovereign and his country, I hope that his explanation 
will be put forward, by the very experienced counsel by 'whom he has the 
advantage of being defended. But whether or not his original journey to 
Germany is a step which can be explained, justified, or reconciled with his 
admitted allegiance, it must, I think, be evident that a wholly different 
class of considerations arises when one considers the quality of his acts in 
relation to these Irish prisoners. 

He introduced himself to them — ^such was the tenor of his addr^s on 
more than one occasion — as Sir Roger Casement, the organiser of the 
“Irish Volunteers.'* He stated that he was forming an Irish Brigade, 
and he invited all tlie Irish prisoners of war to join it. He pointed out 
repeatedly, and with emphasis, that in his opinion everything was to be 
gained for Ireland by Germany winning the war; and that the Irish, 
soldiers who were listening to his addresses had the best opportunity they 
had ever had of striking a blow for Ireland by entering the service of 
the enemies of this country. He said that those who joined the Irish 
Brigade would be sent to Berlin; they would become the guests of the 
German Government ; and in the event of Germany winning a sea battle 
he (the speaker) would land a brigade in Ireland to defend the country 
against the enemy England. And that in the event of Germany losing the 
war either he or the Imperial (Jerman Government would give each man in 
the brigade a bonus of from £10 to £20, with a free passage to America, 

Such were the temptations unfolded to his simple listeners by the man 
who reconciled it with his duty to address such persuasions to men in the 
straits, the bewilderment,* and perhaps the despair in which these prisoners 
then were. Gentlemen, to the honour of Ireland, let it be recorded that 
the vast majority of the Irish prisoners treated the rhetoric, and the 
persuasions, and the ccuruptions of tlie prisoner with contempt- He was 
received with hisses, and was on at least one occasion driven from tlie 
camp. The Munster Fusiliers were particularly prominent in their loyal 
resentment of the treacherous proposals made to them. One private in 
that regiment actually struck, so it is recorded, the prisoner, who was 
saved from further violence by the intervention of an escort of Prussian 
Guards, who had been assigned to him for his protection by a nation which 
thinlw of everything. 

Those Irii^ prisoners who unfavourably received the proposals made 
to them by Casement were punished by a r^uction in their rations. Two 
men, Robinson and O’Brien, who will called before you, and who refused 
to join the Irish Brigade, yere transferred to another cam^ for punishment, 
and were then put upon short rations. The few men who were seduced 
from their allegiance by the arguments addressed to them by the prisoner 
were rewarded by being given a green uniform with a harp and shamrock 
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worked upon it, by Tjnusually liberal rations, botb in quality and in quantity, 
and by tbe concession of greater leisure and liberty. .^ongst the Irish 
pidsonera in Limburg at this time was a man called Bailey. Bailey, of 
whom you will hear more, was observed by witnesses who will be called 
before you to be wearing this green uniform with the harp upon the 
collar and upon the cap, and to be carrying side-arms after the German 
fashion. Evidence will he offered to you that Bailey joined the so-called 
Irish Brigade. He was, I think, at once promoted to the rank of sergeant, 
in that brigade by the Germans, who were assisting and encouraging for 
their own purposes the formation of the brigade. The witnesses to thee© 
acts of high treason and of treachery include — Private Cronin, Royal 
Munster Fusiliers; William Egan, lance-corporal, Royal Irish Rifles; 
Corporal Michael O’Connor, Royal Irish Rifles; Private James Wilson, 
Dublin Fusiliers; Private William Dooley, Royal Irish Regiment; Trooper 
Daniel O’Brien, 19th Hussars; Corporal John Robinson, Royal Army 
Medical Corps; Private Michael Moore, Royal Army Medical Corps; 
Private John Neill, 2nd Battalion 18th !l^yal Irish Regiment. All these 
men with one exception were wounded, and have since b^n exchanged, and 
owing to the accident of their exchange th^ are available her© at the dis- 
posal of the Crown to give evidence in order to establish the occurrences 
which in general outline I have indicated to you. 

At this point, gentlemen, there is again a hiatus in the information 
which the Crown is in a position to lay before the Court. I have said 
enough to indicate to you that in his addresses to the prisoners Casement 
was in the habit of holding out, as the military adventure for which this 
brigade was destined, a landing in Ireland, which was described as an 
attempt to free Ireland from the Englidi enemy ; and it is not necessary 
for me to do more at this stage than to point out that the Germans were 
evidently not concerned to use Casement for the purpose of forming a 
brigade in order to add one more to the xmiforms, already considerable in 
number, in the German Army. The inference will probably be drawn by 
you that it was intended then that such inen as could be seduced from 
their allegiance should form the flrst fruits of a body which should be 
actually used for the purpose of raising armed insurrection in Ireland 
against the forces of the Crown, and of acting as a trained and instructed 
nucleus round which the disaffected section of the population might rally 
and 

Ihe treasoh which is charged against the prisoner is the treason which 
consists of adherence to the King’s enemies in the enemy country, and in 
relation to that treason evidence will be given to you of many overt acts; 
of the attempt to seduce, and in some cases of the actual seduction of 
ffis Majesty’s soldiers from loyal allegiance to His Majesty; the plotting 
and contriving to effect a hostile landing, with stores and amas, and with 
armed men in His Majesty’s dominions. 

Gentlemen, 1 have said as much as is necessary at this stage to 
inform you of the treasonable activities of the prisoner in Germany. We 
must now pass to that unhappy country which has been the victim in its 
history of so many cruel and cynical conspiracies, but surely never of a 
conspiracy more cruel and more cynical than this. 
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The scene of the events presently to be described was on the Kerry 
coast near Tralee Bay, on a lonely and wind-swept shore, the home of a 
scanty fisher population and of a few small fai-mers. On this shore, on 
Thui-^ay night, iiOth April, 1916, at 9.50 p.m., a labourer, called Hussey, 
looking oceanwards, saw a red light flasliing about a mile away at sea off 
Curraghane — a light which it is possible was not unconnected with the 
happenings afterwards. And contemporaneously, or almost contem- 
poraneously, with the landing, of which I shall say a word later, of the 
prisoner and his companions, a vessel, carrying aims, ^ approached Tralee 
in circumstances which will satisfy you, I apprehend, that those on board 
that vessel carrying arms were taking part in a common adventure with 
the prisoner and his party, who were conveyed to this country by other 
means, which you will, I anticipate, conclude were also of German origin. 

The enterprise of the pnsoner and his friends had, happily, not 
eluded the vigilance of the Navy. His Majesty's vessel, the Bluebell,'' 
had become generally aware that a hostile scheme was being att6mpted> 
and if I describe to you what was observed by those on board the sloop 
“ Bluebell " in relation to the vessel carrying arms, you will be in a 
position to appreciate the general character of the plan which was formed 
in order to give effect to the high treason conceived and commenced on 
the soil of Germany, The “Bluebell," on 21st April. (Good Friday), 
was patrolling in the neighbourhood of Tralee when she sighted a suspicious 
ship flying the Norwegian ensign, and with four Norwegian ensigns 
painted forward and aft on each side of the vessel. The captain of the 
“ Bluebell" ho-isted a signal demanding the name of the apparently Nor- 
wegian vessel, and making inquiry about her destination. The reply was 
given that she was the “ Aud," of Bergen, bound for Genoa. The 
captain of the “ Bluebell " informed the vessel that she must follow the 
“Bluebell " to harbour. The captain of the “Aud " answered — and it 
was noticed that he spoke in broken English — “ Where are you taking 
“ me to? " The “ Bluebell " thereupon intimated that she. would go 
ahead and that the “ Aud " was to follow immediately after. The 
“ Bluebell " then proceeded to go ahead, but the “ Aud " remained with- 
out moving, and a shot was accordingly fired across her bows. She then 
asked, “ Wlxat am I to do? " and was again ordered to follow, and there- 
after she did follow. She was escorted by the “ Bluebell " without further 
trouble or incident until next morning, when they passed abreast of the 
lighthouse not far from Queenstown. Then the “ Aud " hoisted a signal, 
“ Where am I to anchor upon arriving in harbour? " She was informed 
that she was to await orders, but meanwhile to continue to follow the 
“ Bluebell." On nearing the Daunt lightship the “ Bluebell " headed 
for the harbour and the “ Aud " stopped her engines. The “ Bluebell " 
went# back to her, and, when about a cable's length away, those on board 
the “ Bluebell " saw a small cloud of white smoke issuing from the star- 
board side of her after-hold. At the same time two German ensigns were 
broken at her mast and two boats were lowered, one from the port side 
and the other from the starboard side- The “ Bluebell " fired one round 
across the bows of the “ ifud," and thereupon fhe boats hoisted two flags 
of truce, and the men put up their hands. They were then taken 
prisoners on board the “ Bluebell," and placed under armed guard* 
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These men were German bluejackets, doubtless a picked crew, nineteen 
sailors and three officers. The “ Aud sank almost immediately after- 
wards, about a mile and a quarter S.S.E. of the Daimt Rock lightship. 
Since then divers have ascertained that her cargo consisted of rifles, not 
German rifles, but Russian rifles of the 1905 pattern. 

(^ntlemen, you will not forget that, so far as it is proper in affairs 
of this kind to connect these matters by inference, we have established 
that the prisoner in (Jermany was attempting to seduce Irish soldiers 
from their allegiance with the object of forming a brigade which, or some 
of whose members, were to take part in an insurrection in Ireland. We 
shall find the prisoner Bailey a member of this brigade, and a v^^t x called 
Monteith, as to whom I can give little information to the Court, and 
who has avoided arreErt — we shall find them being conveyed evidently with 
a definite method and purpose, but by an agency which I cannot explain to 
you, to Ireland. We find contemporaneously a German vessel, which has 
taken every means of disguising her German character, approaching the 
shores of Ireland with considerable quantities of rifles on board. And 
the association between these various events is apparent and needs no 
labouring. 

I will continue now the local story. At about four o’clock on the 
morning of Good Friday, on which these men. must have landed at 
Tralee, a boat was found a few yards from the shore by one, John 
McCarthy, a farmer living at Curraghane. In the boat was a dagger, 
and at the same time McCarthy found in the sand a tin box containing 
pistol anunxmition. There were found subsequently, also buried in the 
sand close by or in the neighbourhood, three Mauser pistols, two handbags 
containing pistol ammunition, several maps of Ireland foreign in origin, 
a flash lamp, a large flag, two life-belts, and three coats. The number 
of the coats supports other evidence to the effect that the party consisted 
of three men. In the pocket of one of the coats there was found a 
railway ticket from Berlin to Wilhelmshaven, dated 12th April, 1916. 
McCarthy, struck in a neighbourhood in which unusual incidents are rare 
by the discoveries which he had made, carried his inquiries a little further, 
and he then noticed the footprints of three men leading from the shore 
towards his house, and continuing through his yard to a stile leading in 
the direction of Ardfert. 

At about a quarter-past five on the same morning three men, of whom 
one has been identified as the prisoner, were seen by Mary Gorman, ^a 
farm servant, passing along the road, also in the direction of Ardfert. 
The police were informed, and several officers, including Sergeant Hearne 
and Constable Riley, searched the neighbourhood, and in what is known 
locally as M^Kenna’e Fort the prisoner was found to be in hiding. 
M Kenna s Fort^ is called a fort i but I am mformed by those who have 
seen it that it is not, as one might understand from the word ** fort,” 
so much an edifice above as an excavation below the ground, affording 
good cover for a man who wished to lie hid. The prisoner gave his name, 
on ^ being challenged, as Richard jMorton, of* Denham, in Buckingham, 
^is was the address from which the letter of gratitude to Sir Edward 
Grey had been written. He described himself to the police as an author. 
He was asked what he had written. He replied he had written The 
U 
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'' Life of St. Brendon/’ He said lie had come to Kerry from Dublin; 
had arrived at Mount Brandon on the 19th, had left there on the iiOth, 
had slept at a farmhouse close by, and that he intended to go to Tralee. 
All these statements were false. He was then taken to Ardfert Barracks. 

On the way to the barracks he was seen by a boy named Martin 
Collins to drop a paper from his coat. The paper was subsequently 
picked up, and it was found to be a code. It is not necessary that I 
should read the whole of this code— it is a lengthy document providing 
for many contingencies — ^but it is, I think, convenient that 1 should caU 
attention to one or two of its terms which throw a light on the character, 
object, and scope of the prisoner's adventure. It contained such contem- 
plated messages as the following: — Await further instructions. Await 
favourable opportunity. Send agent at once. Proposal accepted. 
Proposal received. Please answer by cablegram. Have decided to stay. 
'' Communication again possible. Railway communications have been 
stopped. Our are at Further ammunition is 

“ needed. Further rifles are needed. How many rifles will you send ^xsf 
“ How much ammunition wiE you send usf Will send plan about land- 
ing on Await details about sending on 

** Send another ship to Preparations are made about 

'' Send rifles and ammunition to . Cannons 

and plenty of ammunition are needed. Send them to . Send 

more explosives to Send a vessel if possible." 

Such, gentlemen, were the communications which it was expected 
by the prisoner and his German friends that the adventure in which he 
was engaged might require to pass between him and them. We are now 
in a position to connect this landing quite simply, quite clearly, and quite 
inevitably with the acts of seduction and the treasonable plans which were 
outlined in Germany. The Irish Brigade was to fight in Ireland. The 
prisoner attempts a landing with confederates and arms, and he carries 
a code which enables him to ask for another ship, for rifles and ammuni- 
tion, for cannon and plenty of ammunition, and for more explosives. 

At Ardfert Barracks the prisoner was charged with landing arms 
and ammunition in County Kerry. He replied by asking whether he 
might have legal assistance. On the 22nd April he was brought to Eng- 
land in custody and handed over to Inspector Sandercook, of the Metro- 
politan Police, to whom he made the statement : ■ “I am Sir Roger 
" Casement, and the only person to whom I have disclosed my identity 
" is a priest in Tralee, Ireland." 

Such, gentlemen, in a general outline, is the case which the Crown 
undertakes to prove and upon which the Crown relies. I have, I hope, 
outlined these facts without heat and without feeling. Neither in nqr 
position would be proper, and fortunately neither is required. Rhetoric 
would be misplaced, for the proved facts are more eloquent than worto. 
The prisoner, blinded hj a hatred to this country, as malignant in quality 
as it was sudden in origin, has played a desperate hazard. He has play^ 
it and he has lost it. To-<fay the forfeit is claimed. 
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Evidence for the Prosecution. 

JoHiTAirnaoOTCSBCSEn^^ C,B., examined by the SoucrcoR-GBETBRAL — 
I am a chief clerk at the Foreign Office. I prince a letter, dated 19th 
Jiine, 1911, signed " Eoger Casement,*’ and addressed to Sir Edward Grey, 
from the Savoy, Denham, Bucks. I also produce from the records of the 
Foreign Office an official history of Sir Roger Casement — exhibit No. 33. 
That history is correct, and it describes Sir Roger Casement's career as it 
appears on the records of the Foreign Office. Sir Roger Casement was 
in receipt of a pension which was paid quarterly. The last payment was 
made on 30th September, 1914. 

Mr, Sullivan — I have no questions. 

John Richard Cole, examined by Mr. Bodkin — I am acting senior 
examiner in H.M. Paymaster-General’s Office, Whitehall. Government 
pensions are payable from that office. Sir Roger Casement was in 
receipt of a pension payable through that office. It is the practioe for 
the person in receipt of a pension to make a claim for the pension quarter 
by quarter, and to sign a receipt on its being paid. The amount of Sir 
Roger Casement’s annual pension was £421 13s. 4d., payable quarterly, less 
income tax. 1 produce five receipts, each of whiclx purports to be signed 
by Sir Roger Casement, and ranging between October, 1913, and October, 
1914. The last is dated 7th October, 1914. 

Cross-examined by Mr. Sullivan — notice the date is changed on 
the last receipt. Did you receive it in advance of the date becoming due? — 
It is claimed for the September quarter, and, of course, it could not be 
paid till Sir Roger claimed it.^ 

What 1 am aiming at is this. Would these receipts be sent out from 
time to time in advance of their becoming due? — ^They were sent out in 
blank except for the amount in figures. 

The date?^ — There is no date on them. 

I take it you did not receive it yourself? — ^No, the bank gets the money. 

When did this first come into your possession? — In October, the last 
voucher. 

By the Lord Chibe Justice — ^Let us understand what happens. There 
are forme which are sent out without date? — Quite so. 

Then the recipient of the pension fills in the date and pays it into his 
hankl—Quite so. 

The hank pays it and it comes to you? — ^Tes. 

And you get the receipt with the date? — ^Tes, and we keep it. 

John Csoim, examined by the SoiiccrFOR-GENESiAL — I live at 2 Carroll’s 
Place, John Street, Cork. When the war broke out I was a private in 
the 2nd Battalion of the Royal Munster Fusiliers. 1 was sent to France, 
and I landed in that country on 13th August, 1914. On 27th August I 
was wounded and made prisoner at a place galled Etreux. I remained 
there for a time, and then 1 was sent to Sennelager Camp in Germany. 
From there I was sent to Wesel Hospital, where I remained till 7th 
December, 1914, and then I went to the Munster Prison Camp, where there 
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were about twenty-one Iriah prieoners. The Irish prisoners were in a 
separate room from the other British prisoners. I was moved on 22nd 
December, 1914, from that camp to Limburg. The twenty-one Irish 
prisoners who were with me at the Munster Camp were also removed to 
the Limburg Camp. There were over 2000 other prisoners at Limburg 
when I got there — ^I think the total number was about 2400. They were 
all supposed, to be Irish, and, judging from those I spoke to, they were 
Irish. I spoke to nearly every man in the camp. 

Did you see anybody there besides the prisoners and the Germans 
who were in charge? — I did. 

Whom did you see ? — The prisoner in the dock, whom I now recognise. 
I first saw him in the camp about a week after I got there. He was 
dressed in civilian clothes, and was ^ing round the camp with papers. 
One of the papers was called The Gaelic American^ and another was called 
The Continental Times. 

Did he go where he liked, or was he under restraint? — ^He could go 
where he liked. 

Did he seem to be in charge of any one? — ^No, he had the full privilege 
to go where he liked. That day when I first saw him I heard him speak to 
seventy or eighty of us in a crowd. He came up to us and addressed us, 
and introduced himself to us. 

By the Lord Chihb' Justice — H e said that he was going to form an 
Irish Brigade, and he said, Why live any longer in hunger and misery in 
this camp wh^ you can better yourselves by joining the Irish Brigade 
“ which I am going to form ; you will be sent to Berlin as the guests of the 
German Government.’’ 

Exam/imMion ccmtivAied — ^Did he say what this Irish Brigade was to 
<io? — ^He said in the event of Germany winning a sea battle he would land 
them in Ireland, and Ireland would equip them. 

What were they to do in Ireland? — ^Free Ireland. 

Did he say who they were to fight against? — ^Against England. 

Did he say what would happen to them if Germany did not win ? — They 
would be sent to America; they would get ^£10 or £20 pocket money and 
a free passage. I have told the jury now what I renaember of the speech 
he made on the first occasion when I saw him. He was asked who he was, 
and he said that he was Sir Roger Casement, the organiser of the Irish 
National Volunteer movement. I saw him at the camp on several ood^ 
sions after, but I did not go near him, and I therefore id not hear again 
what he said. When I knew what he was about I avoided him. 

You talked about Sir Roger Casement having those papers with him. 
Did any one give you these papers? — ^The German . authorities sent them 
into the rooms — ^that is, The CoTvtinental Times and The Gaelic American^ 
and also a little book, “ Crimes Against Ireland,” written by Casement. I 
read this literature, but I did not bring away any of these papers or the 
book with me as we were not allowed. We were searched when we left. 

What was the book about t — (Question objected to. Objection sus- 
tained.) • 

Shown exhibit 4, being address headed ” Irishmen” — saw a paper 
like that in Limburg Camp. This document was sent down to us from those 
people who joined the Irish Brigade. There were four of them posted 
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up in our barraok-room for the information of those desiring to join the 
brigade. 

By the Lord Cmm Justice — ^Did you ever see Casement in your 
barrack-room, after these vrere posted upl — No, I saw him in the camp 
kfter they were posted up, but not in the barrack-room. 

, Examination continued — I saw them posted up after Casement had 
been in the camp. He came again to the camp after they were posted 
up. When I was at Limburg, 52 out of the 2400 prisoners joined the 
Irish Brigade. The first to join was Quinless, who was a corporal in the 
Royal Irish Regiment. Others who joined were Keogh, O’Toole, Bailey, 
O’Callaghan, and Cavanagh. 

Look at exhibit 6. Did you see that photograph, which is handed up, 
in The Gaelic American^ the paper you have mentioned? — ^Yes. I saw a 
copy of the paper in the camp in July, 1916. I recognise some of the 
men who appear in that photograph. 

[This photograph was on a leaflet and not in The Gaelic American 
itself, and Mr. Sullivan objected that the leaflet was not admissible; it 
was not shown to have anything to do with the prisoner, and not being 
admissible, a description of it could not be asked of the witness. The 
Court ruled that the question could be put, as the picture presented the same 
picture which the witness had described as being in The Gaelic American^l 

-The man on the right I recognise as Quinless, of the 11th Royal 
Irish Regiment; next to him, Cavanagh, of the South Irish Horse; 
next to him O’Callaghan, of the Munster Fusiliers; in the middle, Bailey, 
of the Royal Irish Rifles; the tall man next to him I do not 
know by name; then there is Keogh, of the Connaught Rangers, The 
little man on the left is a German in the Irish Brigade uniform. That 
uniform was silver grey. There were some that had a green shade. 
Quinless and Keogh had a different uniform to the remainder ; 
they had a brighter grey. They held the rank of feHwebel in the Irish 
Brigade — that is the German for sergeant. There was a green shamrock 
on the cuff, and a green collar, and then on the cap there were a shamrock 
and a button. T^en we first went to Limburg we were fairly well treated 
as regards our food. After Casement had spoken to me at the camp 
I found a difference in my treatment. They reduced us from 750 grammes 
to 300 grammes of bread, and mangolds were substituted for potatoes. 
I do not know what happened to the men who joined the Irish Brigade, 

They were sent up to a camp near Berlin, and I had nothing to do with 
them. I was exchanged and sent back to this country from Limburg 
Camp on 2nd February, 1916. 

Gross-examined by Mr. Sullivan — ^Where were you when war broke 
out? — ^At home. 

Were you a reservist? — ^Yes. 

You were in civil employment at the time? — Yes, 

I suppose you had been living in Cork for some years? — ^The latter part. 

Immediately before you rejoined the colours you had been there for 
some years? — Six years and a half. • 

You told us, I think, that you had once seen Sir Roger Casement 
before? — ^Yes.' 

That was in Cork? — ^Yes. 
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In oonnection with the Irieh Volunteer movement, was it not? — ^Yes. 

That was a considerable time before the war, eight or nine months? — 
Jnst about that time. 

Can you fix a date yourself? — could not fix the date. 

Can you fix even the period of the year at which you saw him there? — 
I could not say. I know it was 1913. 

He was at that time organising the Irish Volunteers? — Yes. 

In Ii'eland ? — I could not be sure whether it was him or not. There 
was a hostile demonstration there. 

You told us that you had seen, or that you thought you had s^n, Sir 
Roger Casement before. Assuming you were right in your impression that 
it was Sir Roger Casement you had seen, was that nine months before the 
war?— Something like that. 

It was in the year 1913? — ^Yes. 

Assuming it was Sir Roger Casement, was he at the time engaged in 
recruiting for the Irish Volunteers? — ^Addressing the meeting. 

Was he at a public meeting? — It was a public meeting; it was in the 
aty Hall. 

You went there yourself? — I did. 

Being in the City Hall at the meeting you attended yourself, did you 
know that the meeting was summoned for the purpose of orgaiiising the 
Irish Volunteei*e? — ^Yee. 

For the purpose of recruiting for them? — ^Yes. 

And to get money to supply them with arms? — ^I coxild not teU you 
anything about that. 

Was there not a little jingle of money about the project? — ^No. 

Was not that one of the objects of the meeting, to raise funds? — I do 
not know. 

As well as raising recruits? — I do not know what the object of the 
meeting was. 

You attended it yourself? — Yes. 

And you tell me that at the City Hall, although you attended the 
meeting yourself, you are unable to say what was the object of the meeting 
at which, you were present? — The object of the meeting was about the 
Volunteers. 

You told me that they were appealing for recruits? — ^That was thw 
object, I suppose. 

1 want to know in addition to that, were they appealing for the 
means of getting arms for their recruits? — ^I could not tell you. 

This was in 1913. Had you been present at any other meeting? — No. 

I think you said something about there being a. hostile demonstration 
at this meeting? — ^Yes. 

Was the hostile demonstration caxised by some expression of approval 
with regard to the Ulster Volunteers? — Yes. , 

The meeting being hostile to the Ulster Volunteers? — do not know 
about that. It was broken up then as fair as I know. 

You were present at#the meeting that was broken up, and you told 
me the disturbance was caused by the fact that some person made some 
approving allusion to the Ulster Volunteers. Was it after that that the 
meeting was broken up? — Tes. 
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Was it in consequenoe of that, as fajr as you could see, that the meeting 
was broken upl — I could not tell you. 

At all events, in the City of, Cork there was a feeling of very strong 
hostility to the Ulster Volunteers. Is not that so?— I do not know, 

'^'By the Lobd Chibp Jushcb — ^I t is quite possible, I suppose, it was 
broken up in consequence of that? — suppose so. 

By Mr. Sullivan — ^Y ou rejoined the colours and you went out to 
France? — ^Yes. 

And we have you at Limburg. You recognise Sir Eoger Casement 
as being the p^son who addressed you at Limburg? — I partly knew him 
when I saw him. 

You partly knew him from this interesting episode in Cork? — I would 
not he sure, but 1 thought 1 had seen him before. 

At this meeting in Cork ?r-^I do not know properly where I had seen him. 

You do not like to commit yourself to that. What I want to get at is, 
have you a clear recollection of what he said to you when he saw you in 
Limburg? — ^Yes. 

I suppose you cannot recollect everything he said? — could not. I 
have not the brains of a solicitor. 

Did he speak of raising the Irish Brigade in Limburg in connection 
with the Irish Volxmteers in Ireland? — ^Yes. 

Did he say that they would fight in Ireland? — ^Yes. 

That they were to fight in Ireland? — ^Yes. 

And for Ireland? — ^Yes. 

And for nobody else? — ^For nobody else, only for Ireland. 

Did he say they were to be landed in Ireland after the war was over? — 
No, in the event of Germany winning a sea battle. 

In the event of Germany winning a sea battle, they might be landed 
before the war was over? — ^The war could not be over till the sea battle 
was won. 

That is a still more remote date than the one I suggested to you. I 
want to know, did not he speak of Germany having won the war before the 
brigade was to move to Ireland? — ^No. 

He did not speak of Germany winning the war before the brigade wae 
to move to Ireland? — ^No. 

But the seas were to be clear before the brigade was to go to Ireland? — 

Yes. 

Did he state that the brigade was to be financed, the money provided 
for it, by Irishmen in Ireland and in America. Do you remember his 
saying that? — No. 

But he told you that if Germany failed to win the war the members of 
the brigade would be sent to America? — Yee. 

Instead of to Irdand? — Yee. 

Were you in any way connected with any of the Volunteer movements 
in Ireland? — ^No. 

Before ycm left Cork, in fact, was there a Volunteer force, an armed 
foice, in the city? — ^There was a Volunteer foroe» but they were not armed. 

Had they any arms? — ^I never saw them going out. 

Was this a volunteer force organised in antegonisni to the Ulster 
Volunteer force? — do not know. 
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You do not know? — ^No. 

Did it, at all events, purport to be? Did the people connected "with 
it purport to be in oppoeition to the Ulster Volunteer fofoe? — I was hot 
interested in it. 

You did go to the meeting?; — ^Yes, for curiosity. 

At their meeting, at aU events, was it not perfectly clear that the 
population were organising against the Ulster Volunteers? — did not hear 
it mentioned. 

Reference to the Ulster Volimteers created an uproar? — It created an 
uproar when they said, '' Three cheers for Sir Edward Carson.” 

And then ? — ^The meeting ended. 

There was an uproar? — ^Yes. 

The meeting did not seem to be in favour of Sir Edward Carson? — 
do not think so. 

How long did you remain in Limburg Camp? — ^From 23rd December, 
1914, till 2nd February, 1916. 

You were discharged from Limburg? — ^Yes, on the 2nd February this 
year. 

You were there all the time. What was .the latest date at which you 
saw Sir Roger Casement there? Can you fix the date?— About the middle 
of February. 

Which year? — 1916. 

The speech that he made to, you, the speech that you listened to, must 
have been some time about the beginning of January, I gather? — ^Yes. 

His visits to the camp were l^tween the beginning of January and the 
middle of February? — ^Yes. 

Can you say how often he was there, to the best of your recollection? — 
I saw him on five or six occasions myself. 

Five or ax occasions within that six weeks? — ^Yes. 

When was the food ration reduced in Limburg? — ^The end of February, 
1916. 

Was there any change in the food ration later? — ^Yes. 

When was the next iteration in food ration ? — Somewhere about April. 

Was there any further alteration before you left? — No, no more 
after that. 

The ration you gave in your direct examination, was that the last 
ration you were receiving, 300 grammes of bread and mangolds?— Yes. 

That was the last ration you were receiving? — ^Yes. 

That represents the final amount to which you were reduced at the 
April reduction? — ^Yes. 

Could you tell me what was the reduction at the end of February? It 
was reduced from 760 grammes to 300 grammes of bread at end of 
February. 

Then what was the reduotiipn of the ration that took place in April? — 
The reduction of rations which took place in April was tihey gave me no 
potatoes, only man^lds. , 

The potatoes were out off in April? — Yes. 

By the Lobd Chibf Justiob — ^D o you mean it was in April that you gob 
the mangolds instead of potatoes?— Yes. 
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By Mr. StjlliVj^ — ^W as the reduction in rations universal through the 
whole oamp?^ — To the British prisoners* camp? 

Yes. Did the reduction of rations apply to every one who was left 
in the camp? — ^Yes, to everybody who was left, of British prisoners, but 
there were Russians and French. 

There may be a difference; aie you not an Irishman? — ^Th|ere were 
Russians and French there as well. 

At all events, the rations were universal? — ^To the British, but the 
French rations were not reduced. 

And the Russaans? — do not know Russian. I could not speak to them. 

You had refused to join this Irish Brigade?-^ — CJertainly. 

At the outset, in January? — ^Yes. 

There was no doubt or question about that? — ^Nq, but I was marched 
up to the French lines every fortnight to know whether I would join. 

It was dear from the start that you were not going to join? — Quite 
dear. 

By Mr. Justice HoiminoE — ^I understood you to say they kept on 
trying at you, and marched you up to the French lines every fortnight? — 
Yes, till .the day I left. 

By Mr. Sullivan — Up to the day you left, in February, 1916? — ^Yes. 

Did the men who did join leave that camp and go away? — ^They did, 
and they came back in uniform. 

And went away again, I suppose? — They were there now and then in 
the camp. 

Re-examined by the Attornbt-Gbnbral — When you say you were 
marched to the French lines every fortnight to try to get you to join, 
who gave you orders? — The gentleman and interpreter in charge of 

the three companies. There were three companies, and we were marched 
up, thirty at a time, in charge of those who joined the Irish Brigade, 
.and a German . oflfioer. 

When you were marched to the French lines, who asked you this 
question? — Quinless and Keogh. 

And that, you say, lasted as long as you were there? — ^Yes, till I came 
home. 

Daniel O'Beibn, examined by Mr. Travers Humphreys — ^I was 
formerly a private . in the Leinster regiment. I joined that regiment in 
1912, and about a month afterwards I was transferred to the 19th Hussars. 
I went with that regiment to France. I was wounded in the retreat from 
Mens, and I was taken prisoner while I was in hospital. I was first taken 
to a place called Doberitz, where there were about a couple of hundred 
prisoners from Irish regiments. From there I went to Limburg along 
with the other Irish prisoners that I have mentioned. We arrived at 
Limburg about 15th December, 1914. When we got there there were 
only about 50 other men in the camp, but afterwards there were about 
2500 Irish prisoners of war. 

Besides the prisoners of war, do you remdJnber any one else coming 
there, anybody who made a speech? — ^Yes. 

Who? — Casement. I recognise the prisoner as Casement. He spoke 

to all the men. I heard him make a speech for the fir^ time about 
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19th February, 1915. I heard him say, “ Now is the time for Irish- 
men to fight against England; now is their opportunity for doing so; 
join the Irish Brigade.'" He said he came to form an Irish Brigade, 
and he wanted all Irishmen to join the Irish Brigade and become guests 
of the German Ai*my. He said that if they were successful in winning 
the war they would land the Irish Brigade along with the German Army 
in Ireland, and they would fight against England there. If Germany did 
not win the war, then they 'would be sent by the German Government to 
America with a guarantee of £5 and a situation. I do not remember 
anything else that he said. He said a lot — I cannot remember all of it — 
but what I have told is the substance of it. 

How did the men who were listening ^behave? — They behaved all right 
till they began to find him out. They behaved all right for a quarter 
of an hour, and then they found out who he was, and they hissed him and 
booed him out of the camp. I saw one of the Munster Fusiliers actually 
push him. That Munster Fusilier got shifted out of the camp. 

Did you join the Irish Brigade? — ^No; if I did I would not be here 
to-day. 

Did anything happen to the men who refused to join the Irish Brigade? 
— Yes, we got punish-^ ; we got our rations cut down. I heard Sir Roger 
Casement speak only once, but I saw him in the camp several times. The 
time when he made the speech that I heard was the first time that I saw him. 
I saw him in the camp about twice after that. He w^as walking about on 
those occasions. I know about a. dozen who joined the Irish Brigade; 
there were fifty-two all told who joined the Irish Brigade. The names of 
some who joined were Quinless, Royal Irish Regiment ; Keogh, Royal Irish 
Regiment; 0’ Callaghan, Connaught Rangers; Bailey, Royal Irish Rifles; 
Cavanagh, Royal Irish Horse; O'Toole, Irish Guards. Shown exhibit 
No. 6 — I recognise in that picture Quinless on the right ; then next to him 
Cavanagh; then a man whose name I do not know; then Bailey, O'Toole, 
and Keogh. I believe that the man at the end is an interpreter. I 
saw the men wearing the uniform in which they appear in the picture. 
The men who joined the Irish Brigade were sent away to Berlin. 

The Lord Chibf Jttstich — T hat they were sent away is all that the 
witness can say. 

Examination contirmed — ^When they came back in the uniform did they 
stay with you and the other prisoners? — No; they were kept separate by 
themselves: Shown exhibit No. 4, address headed '' Irishmen " — I saw 
a document like that in the barrack -room while I was in camp at Lim- 
burg. I first noticed it after Casement came and visited us. I read it. 

Whereabout in the barrack-room was it? — ^They were sent round to 
each barrack-room, brought round by a German soldier to each barracfc- 
room. I left Limburg in February of this year ; I came over here as an 
exchanged prisoner of war. 

Cross-examined by Mr, SumiVAN — Can you tell me how long after 
you arrived in Limburg l^at the speech of Sir Roger Casement took place? 
— ^About two months. 

Were you moving about the Irish camp? — ^Yes. 

Did not you hear any other speech but one? — ^That is all. 
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Did you see him speaking in the camp prior to that? — ^Yes. 

How often? — I saw him once spe«ddng, but I saw him in the camp 
afterwards. 

Do I understand you to say that besides this speech you have reported 
to ufl you saw him delivering another speech? — ^No, I saw him in the 
camp. 1 did not pay any attention to him. 

Tou yourself never saw him delivering any speech except the one 
you listened to? — ^That-ia all I saw. 

I suppose you cannot recollect everything he said? — No. 

Did he first of all speak about the Irish Volunteer movement? — ^No; 
he spoke about the Irish Brigade. 

Did not he mention the Irish Volunteers? — ^He might have done. I 
did not hear him. I was not there at the beginning of it. 

Did you only listen to a small part of his speech?— That is all, and 
went away, 

Tou only heard a small part of his speech? — ^Yes. 

But in what , you did hear did he speak of the Irish Brigade fighting 
in Ireland? — ^Tes. 

Did he say the Irish Brigade would be used in Ireland only? — ^In 
Ireland. 

Did he say they were to bo transferred to- Ireland when Germany 
had won the war? — ^Yes. 

And if Grennany failed to win the war they should go to America? — ^To 
America, yes. 

Arrangements would be made. to have them to to Aonerica. Did you 
speak to Sir Roger Casement, at all yourself? — ^No. 

Tou did not say anything to him? — ^No. 

You simply remained, in the camp, I gather, and said nothing and 
did nothing?— No, because I could not do; 

When were your rations reduced ? — Just ,after Casement went away. 

Was that the end of February? — ^Aboiit a week afterwards. 

Was it about the end of February?-^lt was getting on. close to the 
end of February. 

Have you not been speaking about the 19th February? — Yes, the 
19thL February. 

How do you fix the date of the 19th February? — ^Because I have good 
reason to. 

By the Lo^ Cmm* Justkcb — ^Y ou are asked how you fix it? — ^Because 
my rations were out down about a week afterwards. I shall never forget it. 

By Mr. StHiLivan— T our rations were cut down at the end of 
February? — ^Yes, about the end of February. 

‘And you fix the 19th by rderenoe to the date of the cutting down 
of your rations, which .was at the end of February? — ^Yes. 

That is why - you say it was the 19th when you heard the speech. 
Were the rations cut down for every man in the camp? — ^Every man. 

And was recruiting .going on after Sir Rpgej; Casement left? — Yes. 

The recruiting for the Irish Brigade went on as usual? — Yes.. 

Although the rations had been cut down? — ^Yes. 

For everybody? — ^For everybody. 
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In April was tliere a fresh cutting down of rations? Were the rations 
out down further in April? — ^Yes. 

What reduction of rations was made at the end of February? — I could 
not esaotly tell you, but it was very small. 

By Mr. JusncD Horridgb — ^W hat was it you eay was very small? — 
The amount of bread. That is what we were living on^ a piece of bread, 
and what we were getting. 

By Mr. Sullivan — ^And in April was your ration further reduced by sub- 
stituting mangolds for potatoes? — ^Yes. 

Was that universal in the camp? — Yes. 

Did recruiting for the Irish Brigade still go on? — ^Yes. 

I think you mentioned in your evidence about 62 men? — ^About 62 
men joined the Irish Brigade. 

Is that in the whole period of recruiting? — Yes. 

Up to the time you left Limburg Camp Yes. 

Ke-examined by the Solicitob-Genbral — ^To take you back for a . 
moment to the speech you heard Sir Roger Casement make, he said the 
Irish Brigade were to fight in Ireland? — ^Yes. 

Did he say who were to take them to Ireland to fights — ^The German 
Army. 

Did he say against whom they were to . fight? — ^To fight against 
England. 

By the Lobd Chikb* Justicb — ^There is one question I want to put, 
You told us there were some 2600 altogether in the Limburg ‘Camp? — Yes, 
my lord. 

Were any steps taken to find out whether the 2600 were Iridh? — ^They 
were supposed to be Irish. 

Why? — It was supposed to be an Irish camp. They all came ' aa 
Irishmen to this camp. 

Before they were removed to the camp was there anything done to 
find out whether they were Irish? — Yes. 

What?— You had to put your name down, and where you were bom, 
and your religion. 

Were there any but Irish regiments there?— Yes, mixed — ^English, 
Scotch, and Irifih. 

- At Limburg? — Oh, no, at the various camps before we went to Limburg. 

There were Engli^, Scotch, and Irish at the various camps. When 
you went to Limburg what regiments were there? — ^TTiey were all mixed — 
English, Irish, and Scotch — ^but they were all supposed to be Irish. 

They were mixed regiments, not only Iridi reg^ente? — ^AJl regiments. 

You say they were all supposed to be Irish. What do you mean by 
that? — ^It was supposed to be Irishmen who went to Limburg Camp. It 
was supposed to be a special camp just for Irishmen alone. 

John Robinson, examined by Mr, Branson — I live at 46 Boss Street, 
Bristol, I was a corporal in the Royal Army Medical Corps. I joined 
the Army in June, 1906,* At the outbreak of war I was stationed at 
Dublin. I went to France on 19th August, 1914, attached to. the 18th 
Fidd Amtulanoe, and on 24th August, 1914, I was taken prisoner at 
Thulin. I was wounded in the hr id, and also in &e knee and in the shoulder. 
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I was taken to hospital at KecJdinghausen, in Germany, and from there 
I went to the prisoner-of-war camp at Sennelager. There were other 
Irish prisoners there. No difference was made at the start between the 
British prisoners who were Irishmen and the British prisoners who were 
not, but a difference was made about three months afterwards, w'hen the 
Irish Brigade was formed. The Irish prisoners were all taken away and 
put in a hut by themselves. We Irish prisoners only had camp work to 
do, while the rest had to work and cany and saw wood. I left Sennelager 
Camp with the rest of the Irish prisoners — some 200 or 300 — on 23rd 
December, and went to Limburg. The prisoners at Limburg were all 
supposed to be Irish prisoners, I remember Sir Roger Casement coming 
there after I had b^n there a little while. I recognise him as the 
prisoner. I saw him in the camp. 

What was he doing there ? — ^He was speaking with the Irish Brigade. 

Speaking about 1 — ^The Irish Brigade. I did not catch all he 

said, but I remember him saying, “ Now is your chance to fight for Ireland 
and free it. I very glad to see you here. This is the only chance 
''you will have to fight for Ireland. Why do you not join the Irish 
" Brigade? Then he spoke about the treatment of Ireland in England. 
That is all I remember. 

What was the Irish Brigade to do? — ^They were supposed to land in 
Ireland and free Ireland. 

By the Linn Chiep Justice — T ell us what you heard him say — ^not 
what they were supposed to do? — ^That is about all I can remember at the 
present time. He said he was very glad to see so many Irishmen here, 
that now was our time to fight for Ireland and strike a blow, and he hoped 
we would all join the Irish Brigade. 

Ecsamination continued — Did he say with whom the Irish Brigade were 
going to fight? — ^Fight against England. He said that if Germany had a 
viotoiy on the sea they would land the Irish Brigade in Ireland, but if 
Germany did not win at sea then we were all to go to America. At the 
start there was no money mentioned, but at the end of the speech he said 
that we would all get £10 in money and be sent off to America, He did 
not say who was to give us the £10. 

How many people were listening to this? — There were generally about 
forty or fifty, sometimes thirty. I heard him make speeches on four 
different occasions. About a week or so would elapse between the different 
occasions. 

What sort of reception did he get from those who were listening? — 
Very poor ; he did not get a good reception. On one occasion he was 
struck, and on another occasion I saw him get pushed. When he was 
struck he swung his umbreUa round to keep the prisoners off him, and 
when he was pushed he walked out of the camp. There was no one with 
him at that time. A couple of German sentries came on the scene the 
second time I saw Casement there, and he went out of the camp with them. 
On that oeoasion the crowd that was round was getting a bit excited, and 
they did not want to listen to him. Shown exhibit No. 4, address headed 
" Irishmen — *1 saw that in the Limburg Camp. It was a form very 
much like this ; the same size, only what I saw was typewritten. It was 
in the centre of the eamp when I saw .it. . A fellow had it in his hand, 
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and there was a crowd round reading it- There was a kind of bufiE form 
handed round with questions on. 

Who gave you these forms ? — The Germane. I got one, and I filled up 
the answers to the questions. Every man had to fill up the document 
and hand it back to the Germans. I handed my document back, and 
I have not seen it since. I stayed at Limburg for five months, and I was 
shifted from there to Giessen. I did not join the Irish Brigade, There 
were about 150 other prisoners taken to Giessen.- None of them had 
agreed to join the Irish Brigade, As far as I can remeinl)er, between 
fifty and sixty at Limburg joined the Irish Brigade. I did not see any 
of those persons at Giessen. I remember the names of one or two of the 
prisoners who joined the Irish Brigade — Bailey, Keogh, Quinless, and 
O'Toole. I saw some of the persons who joined the Irish Brigade in 
uniform — a green uniform with a little harp on the collar and a harp on 
the cap. I had never seen the uniform before. On 8th October I was 
exchanged and came back to this country. 

(>oss-6xamined by Mr. Sullivan — How long was Sir Roger Casement 
speaking on the occasions that you have detailed to us, the first time you 
heard him speak, for instance? — ^About a quarter of an hour to twenty 
minutes. 

Can you remember all he said? — ^No. 

Or do you only remember bits? — ^A few words or so. 

He wanted you to join an Irish Brigade?— Yes. 

Did he say that.the Irish Brigade was to fight for Ireland? — ^Yes. 

Did he say it was to fight in Ireland? — ^Yes. 

And did he address you ? Did he say it was to go to Ireland when, the 
Germans had won the war? — ^No, he said if Germany had a victory on sea. 

Did he speak about Germany winning the war ? — ^Yes. 

What did he say about Germany winning the war? — He always said 
that Germany would win, but we contradicted him, and eaid they would not. 

You have done your best to stop it, anyhow? — I have done a little bit, 

I suggest to you that he represented when Germany h^ won the war 
that the Iri^ Brigade was to go to Ireland unless there was a victory 
at eea meantime. Was that what he said? — ^I cannot remember that, I 
remember him saying if Germany had a victoi^ on sea he would land us in 
Irdand, 

But there is no doubt it was in Ireland you were to serve? — Oh, .yes, 
at that time. 

Did he speak of the sources of payment?— Yes, there was £10 men- 
tioned. 

Was the £10 mentioned owing to somebody asking what was to happen 
if Germany never won the war? — Of course, I could not say that. 1 was 
not there always. 

What had happened immediately before the £10 was mentioned? — 
He was just speaking about the Irish Brigade, and somebody asked him 
about money, and he said we would get £10. 

Were they to get £l(i in any event, or were they to get £10 to go to 
America with if Germany failed to win?— £10 if they joined the Irish 
Brigade. 

In any event? — Yes. 
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Are you sure of thatl — ^Yes. 

^ Is it true that he always spoke oil the assumptioii that Germany was 
going to win the war? — Yes, 

And his idea was, in that event he wanted to free Ireland. Did he 
say that ? — ^Yes, 

Did one or two men ask him what would happen supposing Germany 
did not win the war? — ^Yes. 

Was it then that the statement was made about the £10? — ^In or 
alx>ut that time. 

And about sending them to America?— Yes. The £10 was to join 

the brigade. 

Was not the date of this speech about a fortnight after you got there? 
— ^Yes, about a fortnight. 

Did not you get there about the 23-rd December? — ^Yes. 

A number of Irishmen reached the place at the same time, about the 
23rd Decembeir? — ^Yes. 

In the commencement of his speech did he say there was no money 
in it? — ^Yes, at the start. 

At the start he said there was no money in it, and you tell me that 
although he told you there was no money in it he also told you in the 
same speech you would get £10 merely for joining? — ^Yes. That was the 
second time I heard him speaking. 

Was it the second time that the £10 came in? — Yes- 

Are you sure of that? — ^Yes. 

Was not the £10 to take you to America? — 1 never heard about that. 

You are a native of Belfast, I think? — ^Yes. 

How long have you been with the colours? — ^About ten years. 

I suppose from time to time you have been back in Belfast?— Yes. 

Have you spent any time in Belfast during the last five years? — Yes. 

Any long period of time? Have you been there for any considerable 
time? — ^Yes. 

During, the last five years?— Yes, 

You have spent long periods of time there. Did you hear Sir Roger 
Casement in his speech refei^ to the formation of the Irish Yolunteers in 
Ireland? — never heard him speak about it. 

At any time? — I never heard him speak about it. 

You never heard him at any time describe himself as the organiser of 
the Irish Volunteers in Ireland ?— No, I do not think I ever heard that. 

Are you sure about that, or is it that your memory fails you?— Ifo, 
I never heard him speaking about ihat. 

During the time you were in Belfast during the last five years had 
you seen bodies of armed Volunteers going about Belfast? — ^Yes. 

Nobody interfering with them? — ^No. 

When first did you notice these armed Volunteers in Belfast?— Do you 
mean the National Volunteers or the Ulster Volunteers? 

Were not there both sets?— Yes. 

The Ulster Volunteers were formed first, weft they not? — ^Yes. . 

And the National Volunteers were formed later?— Yes. 

To resist the Ulster Volunteers?— Yes. 
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Did you attend any of the meetings that were held in Belfast in 
x>nnection with the armed Volunteer movement on either sidel — No. 

Was there great excitement in Belfast about the meetings that were 
teld? — Not very often. 

Did you read any of the reports that were circulated about the forma- 
!aon of those bodies 1 — ^No. 

You read none? — ^No. 

When did you leave Belfast prior to the war I — The 5th August, 1914. 

You practically joined from Belfast? — ^Yes. 

Had you been in civil employment? — ^Yes. 

I did not appreciate that, I beg your pardon. Up to the moment 
rou left Belfast were there bodies openly parading Belfast without objeC' 
tdon from anybody? — I could not tell; I do not know mudh about the 
P^olunteers. 

You could see armed men marching about, not soldiers or policemen? — 
[ have seen armed men. 

Marching about? — ^Yes. 

Re-examined by the Solioitob-Gbnbiul — ^Y ou told the jury that you 
leard Sir Roger Casement say that if Germany won a victory at sea the 
rish Brigade would be landed in Ireland ? — ^Yea, 

Did he say who would send the Irish Brigade to Ireland? — Germany 
vould send ua to Ireland. 

Did he say what they were to do when they got there? — ^Free Ireland. 

Did ne say whether they would have any fighting to do? — ^He did not 
fo into that; he said it was to free Ireland when they got there. 

Did he say from whom they were to free Ireland ?— From England. 

By the Lord Ceow Justiob — ^H ave you got exhibit No. 4 before you? — 
Tes. 

Can you tell us did you ever eee that document in the camp when Sir 
ioger Casement was there? — Yes. 

Was he actually in the camp? — Yes. 

Do you remember when that was? — ^In or about May. 

What was being done with it? — ^There were about a dozen copies of it 
issued round to the men ; there were two or three posted on the doo(r6 of 
he barrack-room. 

When you say twelve were issued to the men can you tell us were 
he men reading them? — ^Yes. 

Several of them?— Yes ; it was issued round to groups; several would 
^t in groups, and one man would read it. 

You said in answer to the Solicitor-General Genmany would send the 
Irish Brigade to free Ireland from England when they got there? — ^Yes, 

■Who do you mean by “ they,'' when they " got there?— The Irish 
Brigade. 

WiLLtAH Eoatt, examined by the SoiJCBTOB-GBiniauii— I live at 14 
Barrett Street, Dublin. I was bom in Kingstown, and I went to school in 
Dublin. I joined the Ro^qbI Irish Rifies in Sept^ber, 1904. There was 
\ inan named Bailey in the same regiment whom I knew; I had gone to 
lohool with him. When the war broke out I went with my regiment to* 
Prance in August, 1914. I was wounded at Neuve Chapelle in October, 
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1914, and I was taken prisoner by tbe Gennana. I was taken to Cologne 
where 1 wae put into the hospital, Lazarette, No. 6. 1 remained ii 

Cologne close on three months, and then I was sent to Limburg. I go 
iJiere about 3rd February, 1915. I saw Bailey there. 

Did you recognise him at once and speak to him? — ^Yes, he spoke U 
me. On 19th February I was passing the camp — at the time I was in i 
delicate state of health — and I saw a man speaking to three prisoners. H- 
was a taU man, diessed in dark clothing, with a long coat, a soft hat, am 
he carried an umbrella on the left arm. . I passed on and did not take an; 
further notice. I am doubtful whether I should know the man again 
After that I had two pamphlets given to me. One of them was give; 
me by a German officer. I think it was called “ How to Free Ireland,^ 
but 1 am not sure. I also received a book along with the pamphlet. 1 
was given to us by a German sergeant. I only read a small part of th 
book; it was concerning ’98. The title was ‘'Crimes Against Irelan 
“ and How to Free It,” and it was edited by Sir Roger Casement. I di 
not bring it away with me from the camp as I was forbidden. Show 
exhibit No. 4 — ^that is what I have called the pamphlet. It was give 
to me by a German officer; I tore it up. Besides that document I wt 
given another form by a German sergeant. I left it on the table. Thei 
were many of them in the room at the time, but I was not allowed i 
bring one away. 

What were you to do with that form? — W e were to answer the questioi 
that were on it, I filled in the answers and gave the form back to tl 
sergeant. While I was there a number of the prisoners joined the Ifit 
Brigade, among them being Bailey, Scanlan, and Greer, all from my reg 
ment, the Royal Irish Rifles. Being shown the photograph, exhibit 5— 
recognise five out of the six men in that photograph. Tte first man c 
the right is Quinless, the third man is O’Callaghan, the centre naan 
Bailey, the sixth naan is Keogh, and the seventh man is a German interpret 
of the name of Metz. I saw some of the men who joined the brigade aft 
they joined it. Their uniform appeared to me to be of a silver-grey wi 
green facings, and , there was, I am not sure, whether it was a harp or 
shanarook on the collar, but a crown without the harp in the cap. I hi 
not seen this uniform before till I saw it on the Irish Brigade. I on 
saw two men wearing a belt — ^Bailey and Quinless. I saw them comii 
from the town of Limburg ; they passed me on the road ; they both h 
belts and side-annsi of a German pattern on. I did not join the Iri 
Brigade. About fifty-two men joined the brigade. After tixis we seem 
to get treated worse ^oause w© would not join the brigade. The food 'W 
cut; they made our allowance in the food less than it really was. 
arrived in England on 7th February this year ; I was exchanged. Whei 
left Germany Bailey was at Zoasen. He used to come to Limburg j 
recruiting purposes. I did not speak to Bailey after he joined 1 
brigade. I saw him at th© Castle at Dublin on 6th May, 1916. I r©o( 
nis^' him there, and he seemed to know me. 

Cro^-examined by Mr. StTLLiviJsr — ^Tou lived in Dublin when th© v 
broke out? — ^Yee. 

Were you in civil employment? — was. 

Living there in Dublin?— Yes. 
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Wliere were you engaged ; what business were you in ? — was a porter 
the City of Dublin Steam Packet Company. , 

Were you in Dublin on the Sunday before the w^ar broke out^ — I was. 

Could you remember where you were on that Sunday? — I was at 
ngstown. 

Were you in the city at all during the afternoon? — ^Not to my know- 
Ige. 

You were out at Kingstown? — ^Yes. 

The Sunday I am referring to is the Sunday of the Hogue affair ; do 
u remember' the Sunday that the goods were landed at Hogue? — I do 
t remember. 

Were you not in the city that day? — ^No. 

The war broke out a few days afterwards? — ^Yee. 

Even prior to that incident, did you see Volunteers armed and drilling 
Dublin ?— No. 

Did you see them drilling? — ^No, 

You never saw the Volunteers drilling in Dublin? — ^No. 

Or marching through the city? — ^No. 

Did you ever see them at all until you left Dublin? — I was not 
erested in them. 

Without being interested in them, if a body of armed men, who were 
!ther policemen nor soldiers, passed you in the street would you notice 
ml — I would. 

Did such bodies pass you in the streets in Dublin? — ^No. 

Are you sure of that?— Yes. 

You never saw them? — No. 

With regard to the recruiting that you say was going on in Limburg, 
en were your rations reduced? — They were ^uoed in February. 

At the end of February? — ^About the middle of February. 

Some tirtie in February at all events?— Yes. 

What rations were reduced? — ^The bread rations. 

Was it reduced for every one in the camp? — It was. 

Was there a further reduction of rations in April? — ^Yes. 

For every one in the camp? — ^Yes. 

There was no more reduction of rations after April? — No, not that 
mow of. 

Was not recruiting going on for the Irish Brigade after that? — It was 
ng on all through my time there. 

So that it was not only the men who did not join, but every one in 
) camp had their rations reduced, had not they?— The men who joined 
> brigade, their rations were not reduced. 

Were not they removed from the camp ? — ^They were, to the top of the 
np. 

They were removed to a camp of their own? — ^Yes. 

Was it within the same lines?— Yes. 

But tixey were removed to the top of the camp? — ^Tes. 

They had priyileges that no one else had, you say ?— Yee, 

Better food? — ^Yes 

And given new uniforms, apparently? — ^Yes. 
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Miohakl O^Cootor, examined by Mr. Bodkew — I am a corporal in tbe 
Rdyal Irish Regiment. My home is in Wexford. I went with the British 
Eiqpeditionary Force in August, 1914, and I was wounded and taken 
prisoner by the Germans on 20th October. After a little while I was 
taken to Darmstadt, and then about the middle of December 1 went to 
Limburg. When I first got to Limburg there were about 300 Irish 
prisoners of war there. Shortly after they were joined by other 1600, who 
came from Hamlin, Sennelager, and Munster, so that there would be about 
2000 British prisoners who were Irishmen. I remember seeing Sir Roger 
Casement at Limburg about the end of December, 1914. I heard him 
addressing some men. He said, Now is the time for to fight or strike 
“a blow for Ireland,’* and that England was nearly beaten. I should 
think there were about seventy men listening to him. I was on the 
outskirts of the crowd. I have told all that I heard him say. I saw him 
on that later occasion, but I did not hear what he said. The people were 
hissing and booing him down the lines that day. He said that those who 
hissed him were followers of Johnnie Redmond, the recruiting sergeant of 
the British Army. A sergeant-major of the 4th Dragoon Guartk called 
Casement a traitor. That sergeant-major was sent to Giessen or some 
other camp for punishment along with Corporal Robinson. These are the 
only occasions on which I saw Sir Roger Casement at the camp. I left the 
camp in the next autumn, in October. I saw two books at the camp. 
One was entitled Crimes Against Ireland,*’ by Sir Roger Casement, and 
the other was entitled The King, the Kaiser, and Ireland.” I could not 
see any author’s name to that last production. Shown exhibit No. 4, 
address headed ” Irishmen ” — ^I saw that in printed form in the camp. It 
was not in typewritten form. I could not tell how it came to be amongst 
the men in the camp, but I know the books and the papers, The Con- 
tmmtal Times and The QaeUc American, were distributed.* 1 saw the 
document which is similar to exhibit No. 4 shortly after getting to the 
camp. I could not tell the exact date, but it was long a^r Sir Roger 
Casement addressed the first nieeting. I could not say whether it was 
before or after he addressed ^e second meeting. I left Limburg in 
October, 1915, and 1 came home as an exchanged prisoner of war. 1 saw 
Bailey in Limburg Camp on a couple of occasions, and I also saw him in 
Dublin when I got back. 

Cross-examined by Mr. Sullivan — ^You fixed the date of the first time 
you heard Sir Roger speak at the end of December? — ^Yee. 

The next time about the 3rd of January ? — Yes, the next time about 
the 3rd of January. 

Have you a pretty clear recollection of how the dates stand? — ^Yes, in 
January. 

January was the second occasion? — ^Yee. 

The other may have been earlier? — ^It was dose at the end of 
December, about the 22nd. 

What was the last time you saw him in camp? — ^The 3rd of January. 

You never saw Sir Roger Casement in Jh® afterwards? — ^No, 

but I heard he was there on the 19th. 

Do you remember ever hearing of his being there af^rwards? — ^No. 

The 19th of February was the last day upon which you ever heard he 
was there, but you did not see him on that occasion? — ^No, I did not. 
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In that first speech how much did you hear, two or three minutCjS, or 
ten minutea^ — was just on the outskirts of the crowd ; I heard them 
passing remarks. 

Did you remain on the outskirts of the crowd only a few minutes? — ^Yes, 

You stayed there as long as there was anything going on, I suppose? — 
No. .. . ' . 

Did you go away after a few minutes? — ^Yes. 

You heard him say that England was nearly beaten ; did you hear him 
suggest the war was nearly over then? — No, I did not. 

England was nearly beaten? — ^He could have said it, but I did not know. 

If England was nearly beaten, was not it in the context that the war 
was nearly over? — It nadght have been. 

Then whatever he was talking about, he spoke of it in the context that 
the war, at all events, was nearly over? — ^Yes. 

Do you assent to that?— I assent to that. 

The tirar being nearly over, he was recruiting an Irish Brigade? — ^Yes. 

Michael Moobb, examined by Mr. Bodkcn — am No. 3467, Royal 
Army Medical Corp^, serving on H.M.S. “ Cambria at Dover. My home 
is in Kilkenny. On 9th August, 1904, I joined the South Lancashire 
Regiment, and then I was tranSferred to the Royal Army Medical Corps. I 
went with that arm to France in August, 1914. There I was taken 
prisoner, and sent to Sennelager Camp. I stayed at Sennelager from 1st 
September till 22nd December, when I went to Limburg Camp. There 
were others with me, all Irishmen, and they came from different regiments. 
They numbered about 2000, and they came from Sennelager. At Limburg, 
when I got there, I found other regiments there from other camps. I remem- 
ber Sir Roger Casement coming to Limburg Camp. I had been there for about 
a week before 1 first saw him. 1 saw him passing through the lines, and 
at the end of the lines 1 saw him speaking to some men. I could hear what 
he said. The first occasion on which I heard him address any men waa on 
or about 3rd or 4th January, 1916. He told them he came there for the 
purpose of forming an Irish Brigade, and wanted the men to join it. That 
IS all I heard him say on that occasion. About the end of February, 
very nearly two months later, I beard him again address other men in the 
Russian Camp at Limburg. When, any Irishmen joined the Irish Brigade 
they were sent up to the Russian Camp. I saw, roughly, about fifty there ; 
they were dress^ in khaki-, except one or two who were in Irish Brigade 
uniform. I know the names of those one or two. Keogh was one, and 
Dowling was aiiother. Quinless was also there. Keogh and Dowling were 
the only two in that new uniform. The others who had joined the camp 
were in khaki, and some in civilians’ clothes. Those who had joined the 
Irish Brigade stayed in the Russian Camp ; the Russian lines are in the 
same camp. The other Irish prisoners who were in the Russian part of 
the camp had been marched up under an escort. That was only on one 
oocasion; I was only taken up on one occasion. On that occasion I waa 
marched up by a German escort. We were marched up a section each 
time ; that would be about forty-five or fifty men. When I got there on 
the occasion on which I was one of the section I saw Keogh and Dowling 
there and Sir Rojger Casement. Sir Roger Casement asked those men to 
join the Irish Brigade, I being among the men, and he said any man that 
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would join the Irish Brigade he would give him uniform, better food, and 
better housing. He al^ said in case of the Germane losing the war he 
would send those men to America, give them a free passage, and £10 or £20 
pocket money, and guarantee employment in America. The Irish Brigade 
was to be sent from Limburg to a camp outside Berlin ; he said they were 
to be the guests of the German Government. He also said the first German 
victory on the water he would land Ihe brigade in Ireland. 

Did he say what kind of victory? — Naval victory. The. Irish Brigade 
were to be landed in Ireland, I ecspect they were to be landed in Ireland 
from German vessels, I did not hear him say how the Irish Brigade were 
going to get to Ireland, but he said he would land them in Ireland. There 
is nothing more I can teU that I heard Sir Roger Casement say that day. 

I came back to the camp. I never heard him on any other occasion — only 
on two occasions. As to how what he was saying on this day that I 
listened to him was received by the men, some hissed and booed him. 
Nobody agreed to join on that occasion. .Aiter that we were marched back 
down to our own camp. Our rations were out down about February or 
shortly after February, about a week or fourteen days after this speech I 
heard. I saw a book entitled “Crimes Against Ireland’' in the camp. 
That book was printed in English. There were three or four copies between 
every room. They were distributed by the Germans. (Shown exhibit 
No. 4.) I have seen a paper similar to that in camp. I have seen more than 
one. They were distributed to the men by the Germans. They were 
distributed amongst the men some time about the month of February. I 
could not exactly say whether it was before or after this speech of Sir Roger 
Casement which I have been telling about, but it was about that time. 
Papers were also distributed, The Continental Times and The Gaelic 
American, I left Limburg in October of last year as an exchanged 
prisoner. After a little while I rejoined the Royal Army Medical Corps at 
Aldershot.. The uniform in which those two men were was a light green 
imiform with dark green facings; it was a German pattern tunic. They 
wore German side-arms, a brown belt, and a German bayonet. 

Cross-examined by Mr. Suldivan — ^Apparently Sir Roger Casement 
discussed what was to happen to the Irish Brigade if Germany lost the 
war, did hot he? — ^Yes. 

In that event the Irish Brigade would go to America? — Yes. 

If Germany lost the war. I suggest to you that he said that he 
would land them in Ireland if Germany won the war? — ^If there was a sea 
battle, and if Germany came out victorious in the first sea battle, he 
would land the Irish Brigade in Ireland. 

Did he speak of the Irish Volunteer movement? — ^Not to my know- 
ledge. 

Or did he speak of the Home Rule movement in Ireland or getting 
Home Rule for Ireland? — ^I have never heard him. 

Was there no reference to Home Rule in the event of Germany winning 
the war? Was there no reference to Home Rule? — ^There was one, that 
Germany would give Ireland Home Rule. ^ 

If she won tiie war? — ^If she won the war. 

But do you me that there was no reference to Home Rule to be 
won by the Irfeh Brigade ? — ^No. 

Are you sure of lhat?: — have never heard him say it. 
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John* Neill, examined by the Solicitor-Genbral — live at Borris, 
Balnagree, Comity Carlow. 1 am No. 4231, 2nd Battalion, 18th Royal 
Irifih. 1 was wounded and taken prisoner at La Bassee. 1 was taken to 
Hanover, where there were other Irish prisoners. 

What happened just before you left Hanover? — ^There was a German 
general came there and he inquired for all Irishmen 

Mr. Sullivan — This is something which took place at Hanover with 
which the prisoner is in no way opnnected. 

The WiTiNBSS — ^He inquired for all Irishmen. 

The Lord Chibp Justice — Wait a moment; it is not necessary to have 

that. 

The Solioitor-Gbneral — ^The charge is that the prisoner aided and 
supported the German Government. Helped them in what? In seducing 
British soldiers to join the German Army or fight for the Germans. That 
means they were all engaged in one common object for one common 
purpose. I submit we have a right to prove what the Grormans Were 
trying to do when we are proving that the prisoner helped to do it. May 
I read one passage from Archbold, where the cases are summed up at 
page 400: '‘In cases of conspiracy, and of high treason encompassing 
"file King^s death, &c., or in which the case for the Crown is that the 
" crime was the result of a conspiracy, anything said or written by one of 
" the accomplices, not as a confession simply, but for the purpose of 
" furthering the ‘ common design, is admissible evidence against the 
" others and there are other passages of the same kind. 

Mr. SuUiivAN — ^I will call attention to the fact that there is no charge 
of conspiracy here at all. I quite agree that in a case like Mulcahy 
you may possibly have chaiges against a man of being engaged in con- 
spiracy by way of treason with a number of individuals. Having charged 
that, you may first prove the conspiracy and then prove any acts of 
Mulcahy — ^where the act of each conspirator is held to be the act of 
every member of the body, but where it starts with no conspiracy, to 
assume that a conspiracy has been not only charged, but proved, is the 
first step in what is now sought to be done, namely, the admission of 
this evidence. But there is no charge against Sir Roger Casement of 
conspiring with any person or persons in Germany. There is no allegation 
that he confederated with any member of the German Army in doing 
this; the charge before you, my lord, is a charge simply of doing an 
act which is the personal act of the man himself, and in the absence 
of some ooimection, even in that case, the acts of his agents for the 
furtherance^ of his purposes, if you prove them to be his agents, are 
to he ad^ssible, but the statements and acts of persons whom, as far 
as the evidence goes, he has never seen in his life cannot be introduced, 
I submit. 

^e Lord CEOBir Justitob— -May it not be a step in pxoving he was 
adhering to the King’s enemies in Germany? 

Mr. Sullivan — ^I submit not. What is propo^d to be put in evidence, 
as I understand from th^ notice furnished, is, first of all, a speech, dr 
^servations, made by a German general at a place where Sir Roger 
Casem^t is -never alleged to have been ; it is in some strange camp. 
Assume the charge ia that he adhered to the Sling’s enemies, the Btatement 
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of one of the King^s enemies is not the evidence of that charge, I most 
respectfully submit. 

The Lord Chihp Justicb — ^Not the mere proof of the statement made 
^ one of the King’s eneirdes, but I understand the way it is put by the 
C&own is that he was working in assisting the King’s enemies, and in 
that sense was adhering to them by a number of acts which are then 
given as the overt acts. 

Mr. Sullivan — ^That is the charge. 

The Lord Chibf Jushcoe — This evidence is said to be given as a step 
in proving he adhered to the King’s enemies, the fact that the man went 
from Hanover to Limburg, of course, is clearly admissible; that you 
would not object to. 

Mr. Sullivan — ^Tour lordship will take my submission. 

The Loeb Chibf Jusotoh — ^The only other point is whether the general’s 
observations are admissible. 

[Their lordships conferred.] 

The Lord Chibp Justdccb — understand you to press the point. You 
want us to rule upon it, Mr. Solicitor-General? We shall have no hesita- 
tion in ruling if you desire it; the only question is whether you think 
it is Bufidciently important. 

The Solicitor-Gbnbral — I strongly submit I am entitled to put it, 
but I do not press it strongly at all, that I should ask wh^ was said. I did 
want to ask whether a speech was made; I do not care very much 
whether he tells the jury or not what was said. 

The Lord Chibp Jusoiob — That is the only point upon which there 
can be any discussion. , I do not think there is any doubt what the 
ruling should be, hut what is the value of it if you get it? I suggest it is 
hardi^ worth pressing if you get the fact of the speech. 

The Solicitor-Gbnhral — ^Then I will not press it. I recognise the 
objection, but not any argument in favour of it. 

contimaied — ^About three days before I left Hanover a 
German general came there and he called all the Irishmen toother. 
Then he made a very small speech to us. He told us how the English 
• behaved very badly. 

The Lord Ghiep Justice — ^We must not have that. 

Faxm/mation continued — After that small speech he never called us 
together any more. Nothing else happened before I left Hanover. When 
I left Hanover I went to Limburg. A draft of 150 Irishmen came with 
me from Hanover to Limburg, 'fiiere. were quite a few soldiers with me 
who were not Irishmen. T^en we got to Limburg some of those who 
were not Irishmen were found out and sent away to some other place;, 
where we never knew. When I got to Limburg I saw Sir Roger Case- 
ment there. T saw him on the evening when we got to Limburg. , That 
evening he said how all the Irishmen looked very smart and very soldier- 
like men, and that after a short time at Limburg he would bring all the 
Irishmen back again and make them as smsurt as ever. Casement did not 
say that to me ; he said it out to the crowd. When we got to Limburg 
we were all together, the whole , draft of 160 who had oome from Hanover. 
Garment made a speech to all of us. On that evening he never men- 
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tioned anything about the Irish Brigade, but he told us in his speech that 
on the following Sunday we were all to go to church service. He said that 
all the Irishmen there at present should have clothes, and footwear 
given to them; we were to get wooden shoes on the following morning, 
and were to be well fed, and well looked after by the Germans. That 
is what he said to us on the evening we got there. Personally I did 
not know who he was : he never told us his name on that evening — ^not 
for a couple of evenings afterwards. That is nearly all he said that 
evening as well as I can remember. Next morning we got the wooden 
clogs, and Sir Eoger was in the camp on the following morning again. 
He did not say anything to us then about joining the Irish Brigade : he 
never mentioned anything about the Irish Brigade at that time. He 
came into all the barrack-rooms. . He never told us who he was. As 
near as I can remember that was on a Friday, and it was on Thursday 
we arrived. On the Friday he came again to the camp, and then some- 
thing happened on the following Sunday. 

On the Simday we went down to church service, and we went into 
a barrack-room where church service was supposed to be going on. When 
the crowd of us went into the barrack-room we saw Sir Roger on a table ; 
he was getting ready to give a speech in the barrack-room. He had an 
Irish Brigade book in his hand. He said he was going away for the space 
of a fortnight, and when he came back he wanted to see fifty names in 
this book, and with the fifty names which were to be in this book for men 
to join the Irish Brigade he was going to form an Irish Brigade. He 
also said the Grerman Grovernment would equip the brigade with arms and 
ammu nition and uniforms. He also mentioned something about pay; 
that the Irish Brigade would get something about from £10 to £20. He 
did not say where they would get that from. He also told the Irishmen 
on that Sunday that they were all to join this brigade, and that if Glermany 
ever gained a naval victory they would land the Irish Brigade in Ireland, 
and to strike a blow for old Ireland once again and to gain Home Rule, He 
also said how the Germans were very much lilve the Irish and the Irish very 
much like the Germans. Personally I did not believe that. He also said 
^at Ireland had. the strongest power now in the world at her back. That 
is all 1 remember. He also said he would leave the Irish Brigade book with 
some sergeant over some section, and whoever wanted to jom this brigade 
was to sign his name to this book, and when they joined the Brigade they 
were free men, and they would be sent to Berlin and well looked after. He 
also wanted to know if all the men there at the meeting were all true-bred 
Iris hm e n . No one signed the book on that day. The book was left with 
some sergeant — I forget the name of the sergeant whom it was left with, 
Casement then -went away. I think he came back on the following day. 
He did not do arnything on that day so far as I recollect. He gave no 
speech or anything like that, but he visited both barrack-rooms again. 
Then he left us, and it was a fortnight before he came back again. I did 
not see anything of the book after he left or before he came back again — 
I never saw anything of the book. He said he was going to Berlin for that. 
As to the date when he came back, to the best of my memory it was either 
at the latter end of December or early in January. 

When he came back on that occasion he said something to the men. 
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He told the Irishmen then, when he came back, that he was very dis- 
appointed to see that there were no names entered in his book for this Irish 
Brigade, and he also wanted to know what were the Irishmen thinking of 
if they said they would not go and fight for their country now at this tune, 
and that Engird was completely beat, and that there was no danger of 
their not being landed in Ireland, and that he was the head man over the 
Irish Volunteers in Ireland, and that he was very proud to see how smart- 
looking they looked, and he also hoped to see the Irish Brigade would soon 
be formed, and to go and fight for Ireland, No one signed the book that 
day. I never saw any one sign the book at all. When Casement went 
away I cannot say whether anybody went with him. When he oame 
back the second tinae a corporal of the name of Corporal Quinless joined the 
Irish Brigade. That was on his second visit to Limburg-^the one I have 
been speaking of at the end of December or early in January. On that 
ocoasiQa CSorporal Quinleas joined. . Corporal Keogh also joined. After 
they had joined they left the camp. I saw them afterwards, and when 
I saw them again they were dres^ in a uniform. It was a greenisih- 
ooloured uniform, something like the German uniform, and there was a 
hsup and a shamrock on it. I cannot say whether they had any arms. 
They had no arms with them in the barrack-room that I was in when we 
were brought up to visit them in this barrack-room or this Iri^ Brigade 
office. When they oame back to Limburg Casement was there, but he 
was not with them in the barrack-room, "^en these two men came hack 
they stayed in one of the barrack-rooms down at the top end of this camp, 
and all toe sections of the remaining Irishmen were marched up in sections 
to this Irish Brigade office, and brought before these three men, and asked 
different questions about toeir country and what they thought of the Irish 
Brigade, and now was toe time to fight for old Ireland and gain Home Rule 
once more. There were three men — Quinless, and I think the other two 
men were two nam^';sakes, two Keoghs. It happened more than once 
that we were inarched up before these men. Some of toe men enlisted 
in the Irish Brigade. When toe men had joined toe Irish Brigade they, 
were sent to Berlm. 

Casement then went away for a month. He said he was going away, 
for a month, but he never said where he was going to, and he wished to 
see this brigade very strong when he came back. He came back in about 
a month alter, and a clergyman, Father Nicholaon, came there next. 
When Casement came back he just told these people toat joined the Irish 
Brigade when this Irish Brigade was formed they were first to go to help toe 
Turks against toe Russians. After he came back Sir Roger Casement 
spoke to the men in my. hearing. He spoke to them in toe camp in 
No. 1 Lines, No. 1 . Company, No. 2 Battalion. He used to come into 
the barrack-itooms. He m^e a speech in several places — outside and 
inside in toe barrack-rooms ho made these speeches. Those axe toe words 
that passed from Casement on this oocaision — ^first of all, the Irish Brigade 
were to go and help the Tlirks against the Russians, and, secondly, toey 
were to go and, help the Germans against toe British, and, thirdly, they 
were to go and shed blood for toeir own native country. I heard him say 
those things. I never saw Casement after that. ^ere were fifty men 
joined toe Irish Brigade up to toe time when I oame away from Limburg* 
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The treatment and food got very bad. We noticed thei^ was a great 
difference in it from the first time we went to Limburg. We were well 
treated for about a fortnight, or near that; then the food commenced to 
be reduced. The bread was reduced, the meat was reduced, and potatoes 
were reduced. I came away from Limburg on the 20th May, 1915. 

Crofis-examined by Mr. Sullivan — You have told us that you heard 
Sir Roger Casement speak about the Irish Brigade fighting for the Turks 
against the Russians; is that true? — ^Tes, that is true. 

Did you tell anybody that it was Quinless had stated that to you? — 
Quinless also stated that. 

At the same time or at a different time? — At a different time. 

Who was present when Sir Roger Casement stated it? — There were 
about fifty present or more. 

Do you know Michael Moore, of the Royal Army Medical Corps? Was 
he in the camp with you? — ^You see I forget them all. I could not recog- 
nise every man in the camp. 

(At this stage Michael Moore came into Court.) 

Did you see this man in the camp? — I might have seen him, but I 
forget him. 

I will have to have Robinson and Cronin in. Did you know Daniel 
O’Brien in the camp ? — No. 

Did you know Michael O’Connor in the camp? — Yea. 

Was he present there? — ^Yes, he was in the camp. 

On this occasion ? — I cannot say on this occasion, but he was in the 
hospital some time in Limburg. 

What date do you fix: for the speech about the Turks? — disremember 
the dates. I cannot think of all, you know. 

As near as you can go? — cannot think of any dates. 

Can you fix the date you arrived at Limburg? — As far as 1 can go, 
we arrived at Limburg early in December, 1914. That is as near as I 
can go. 

How long after that did you hear this talk about the Turks ? — have 
heard the talk about the Turks several times. 

How long after that did you hear the talk about the Turks by Sir 
Roger Casement? — ^He just mentioned about the Turks once. 

HowTong was that alter you had arrived in Limburg? Listen, is this 
true, ** Cas^ent came back about the 1st of February, 1915.” Is that 
true? — ^Yes, 

” And Father Nicholson came at the same time.” Is that true?^ 
Yes, that is true. Father Nicholson came there about that time. 

Then that is true. Would this be true, that you saw Casement in the 
camp at this time, but he did not speak to you, and you never saw him 
again? Is that true? — At the time I pever saw him. He went away. I 
hive se^ him several times in Limburg. . 

On this occasion, will you fix the date of the occasion, the only occa- 
sion, so it should be rooted in your mind, that you heard him speak of the 
Turks? — I cannot speak* to the date I heard him speak of Ihe Turks 
because I disremember. 

You disremember the dates? — Tea. 

You cannot say was it. early or late? — I caimot 
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Was it tlie time he came \ 7 itlx Fatiier NichoLson? — ^Yes. 

It was the time he came with Father Nicholson? — ^Yes, it was on his 
third visit. 

Did he come with Father Nicholson more than once ? — No. 

Did you yo-urself fix the date of Father Nicholson and Sir Roger Case- 
ment coining back to the camp as the 1st February, 1915? — did not. 

Do you remember making the statement of the evidence that you were 
to give? — ^Yes. 

To whom did you make the statement? — ^To some one at the War Office. 

How long ago? — On 27th May last. 

Was it taken down in writing in your presence? — Yes. 

And you signed it? — ^Yes. 

. Was it true? — ^Well, there was a lot of it; very nearly it all was true: 

Am I to understand there was a lot of it that was not true? — ^You are 
not to understand there was a lot of it that was not true. 

Was it all true? — ^Yes, it was all true. My statement I gave there, 
yes, it was all true, only I did not give them all my statement ■ I forgot 
something, but brought a lot of it back to my memory since then. 

Listen to the statement that was all true at the time: ** Casement 
came back about the 1st February, 1915, and Father Niohokon came at 
“the same time/* Was that true? — ^Yes, that was true. 

About the 1st Febiniary, 1916?— I caimot fix the date, you know. 

Did you fix the date? — ^To the best of my opinion it was about that 
time he came there. 

“ When Casement came back we were marched up to Barrack No. 41 by 
“ sections, as usual, and Quinless told us that Casement had told him to tell 
“us that the Irish Brigade was to fight on the Western Front with the 
“Germans against the English, and next to help the Turks against the 
“ Russians, and the next was to shed blood for our native country/* Did 
you say thatT— Yes. 

Was that true? — ^Yes. 

“ I saw Casement in the camp at this time, but he did not speak to 
“me. I never saw him again/* Was that true? — On that previous 
evening I did not see him. 

Let me give it you again: “I saw Casement in the camp at this 
“time** — ^this was about the 1st February, 1915, when he came back 
with Father Nicholson — “ but he did not speak to me. I never saw him 
“ again/* Is that true? — ^He did not speak to me on that evening. I 
did not see him ; he went away out of that camp on that evening, but I 
saw him afterwards. I did not see him again on that evening. 

I never saw him again **? — On that evening, 

’Was it true? I will go further. heard that he gave an address 
“ to the Munsters in their barracks, and “that they shouted him down. I 
“ could hear the shouting going on.*' Do you not see you are pointing the 
fact that you never saw him again, although you heard he was in a different 
part of the camp? — On that evening he did address the Munster Fusiliers 
in the barracks. , 

But you were not there? — I was not in the lines. 

You could only hear shouting? — He was a free man in Germany, 
and could go about where he liked. 

Follow me again ; I will give you every opportunity of understanding. 
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Was it true, of the 1st Februaary occasion, that he came to the camp 
with Father Nicholson, you saw him in the camp, but he did not speak 
to you, and you never saw him again? — On that evening I never saw 
him again; but he was in the camp several times afterwards, and I saw 
him in the camp ; I never saw him again on that evening. 

You heard he gave an address to the Munsters, and could hear the 
shouting?— Yes. 

But you never saw him? — On that evening after. 

Will you give me the date you nest saw him ? — ^He was in the camp 
every day, I might say. 

But only once with Father Nicholson? — Only once with Father 
Nicholson. 

That was about the 1st February? — ^Yes. 

Therefore, assuming you put in the words ‘^You never saw him 
'' again that evening, do not you see that you signed a solemn state- 
ment of your evidence against a man to be tried for his life, that so far 
as that day was concerned he did not speak ? — ^He did not speak to me on 
that day. 

And that was the only day he was there with Father Nicholson? — ^In 
the camp himself and Father Nicholson separated, going through the 
camp. 

I am talking about days? — ^Yes. 

If he did not speak to you that day, he could not have said anything 
about the Turks or Russians or anything else? — ^He spoke about the Turks 
and Russians, and also left orders with this man that joined the Irish 
Brigade to tell the Irishmen that joined the Brigade 

Are you telling us what you heard him say, or repeating what some- 
body else told you; what is it? — am telling you now about him, what 
he said. 

By the Lord Chief Justopcb — Who is '‘he ^’? — Sir Roger Casement. 

By Mr. Stii*livait — W as it what he said in yoi^ presence? — ^In my 
presence and in the presence of about fifty more of our men — ^that when 
they joined this Irish Brigade they were to go and help the Turks against 
the Russians on the Turkish frontier, thexi after that they were to go and 
help the Germans against the Britidi, and then after that they were to 
go and shed blood for their own native country. 

And after that? — ^He said no more then. , He said that in the presence 
of my comrades and myself. 

Did you tell us in your direct examination that was the day he was 
in oamp^ with Father Nicholson; did you us that? — ^There was so much 
uproar in this camp at Limburg, it was very hBxi to remember all that 
was said in it. 

Did you tell us that that happened on the day he came back to the 
camp with Father Nicholson? — Yes. 

Then why did you tell the gentleman at the War OfSce that on that 
day, though you saw him in the camp, he did not speak?— It is very hard 
to remember everything;* there were a lot of . things. 

You told the gentleman at the War OflBce that though Sir Roger 
Casement did not speak, Quinless did say things on that day? — ^It is very 
hard to remember a lot of things, you know. 
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May you be wrong in your recollection? — ^Noj I do not think I am 
wrong in my recollection. 

At any time? — ^Yes. 

Now, let us see what happened, and the assurances given you in his 
speech that you did hear. You heard him say he was the organiser of 
the Irish Volunteers, did not you? — ^Yes. 

That he was raising an Irish Brigade?— Yes. 

Was it in connection with the Irish Volunteers? — ^Yes. 

Did you hear him say that it had been subscribed for by Irish 
Americans in America? — Yes. 

And that they were to fight in Ireland? — ^Yes. 

To win Home Rule? — ^Yes. 

Did he say fight in Irdand only? — ^At that time only to fight in 
Ireland. 

That was the basis upon which they were being recruited? — ^Yes. 

Did he say that the war was nearly over? — No; he never mentioned 
anything about the war being nearly over. 

Did he speak of what might happen when the war was over? — ^Yes. 

When the war was over, if Germany won, did he say that the Irish 
Brigade could easily be landed in Ireland? — ^Yes. 

Did he say, if Germany lost the war, on the other hand, they should 
go to America ^Yes. 

So if Germany won, they were to go to Ireland? — ^Yea. 

And if they lost, they were to go to America? — Yes. 

Was there any mention of helping them in Amerioa, whether they 
could get ^y money to help along in America? — ^Yes. 

How much? — ^From ^610 to £20. 

If they landed in America? — ^Yes. 

Was that speech made more than once in your presence? — Only once 
in my presence. 

Can you remember the names of the men who were present and heard 
it? — ^1 do not remember the names of all the men who were present, 
but all the men came from Hanover; the majority of the men who came 
from Hanover were present at that meeting. 

Cronin is in Court now. 1 ask that he should stand up. (Cronin 
stood tip.) 

Cbonot — did not come from Hanover. 

Mr. Sullivan — ^I am not accusing you of that. Will you face the 
witness-box for the purpose of the question? 

(To Witness) — ^Do you know John Cronin here; did you see him in 
thdijamp? — ^No, I disremember entirely. 

I have given you the names of a number of others. You did know 
Michael O’Connor? — Yes, Corporal O’Connor. 

He has been examined. Did you know John Robinson? — I dis- 
remember Robinson. 

Did you know a man named James Wilson I disremember him too. 

, I want yovL to give me the name of a human being who was present 
and heard Ibis speech of Sir Roger Casement on the day that Father 
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Nicholson was there? — There was another one there, hut they are prisoners 
there now. 

Re-examined by the Attoenbt-Gbnbral — H ow many times do you 
think you saw Casement altogether? — have seen him a lot of times. 

About how many? — I disremember how many times; he was there 
so often in that camp. 

How long were you there? — I was there for seven months. 

Was he there at intervals? — He was there the first time I landed at 
Limburg. 

How many times — ^not exactly, but roughly — do you think you heard 
him speak? — I have heard him speak several times, for every time he 
was in the camp he was all the time talking. 

Three, four, or six times, or how many? — Nearer forty-six times. 

I do not know, but you can tell us, was it your habit to take notes 
of what he said, and the dates he said the various things? — cannot speak 
of the dates he said these things, but every time I saw him in Limburg 
he was always talking to the prisoners a lot, and when I passed quite 
close to him I always heard him speaking of the Irish Brigade. 

Were you badly wounded there? — ^Yes, pretty bad. 

Were you able to get about a little? — ^Yes, I was able to walk about. 

When were you ^st asked about the dates on which he had said 
anything? Who first asked you to say the day or date on which he said 
any particular thing? — This gentleman that came from the War Office 
and took my statement about Sir Roger Casement. 

That was the 27th May, was it not? — ^Yes. 

Miohabii Hussbt, examined by the Attornbt-Gbnbral — am a 
labourer living at Curraghane. I remember the night of the Thursday 
before Good Friday. That night 1 had been seeing a friend, and 1 was 
coining home about half-past nine o'clock. When I came hozne about 
half -past nine I noticed a light out at sea. It was a red light, and it 
lasted. for a few seconds; about two seconds. I stood for a while looking 
out at sea at the light. Next morning I went down to the strand to the 
same place where 1 'was that night and where 1 had seen the light. I 
went there for seaweed. On going there I saw a boat up on the sand- 
banks, above high water. It was at the same place where I had seen the 
light. I have seen that boat since; 1 have seen it in Court here, but 
not in this Court. 1 have not seen the boat itself, but 1 have seen a picture 
of it. 1 have never seen the boat itself again. . I remember going to 
the police barracks at Ardfert. There I saw the boat. With regard to 
the red light I saw out at sea, I think it would be about half a mile out 
at sea at the time I saw it. 

Mr. Sullivan — ^I have no question. 

The Cburt adjourned. 
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Second Day— Tuesday, 27th June, 1916. 

Evidence for ,the Prosecution— continued. 

' John M'Cartht, examined by the Attobnet-Genbral — am a farmer 
at ’Cuiraghane, Curragh Head, about a quarter of a mile from the sea. At 
the shore there is a wild and rough sea. I remember Good Friday morning, 
21st April, 1916. I left my house about two o'clock in the morning. 
It was dark then. When I left my house I went along the shore towards 
a well which is over a mile from my house. I did not see anybody or 
anything on my way, nor did I hear anything. I came the same way 
back about four o'clock. The tide was coming in then. I noticed 
the boat that I found ; it was coming before the tide, and about 20 or 30 
yards from high-water mark on the shore. (Shown exhibit No. 7.) That is 
a photograph of the boat. There were four oars floating in the water, 
and I took them up. I could not do anything with the boat; I could not 
mover it as it was too heavy, and I had to leave it there. I stayed there 
myself about three-quarters of an hour, and then I went to the house and 
sent my little boy to get a neighbour, Pat Driscoll, to help me with the 
boat. He and I shifted the* boat up a small bit, but we could not do much 
as it was too weighty. We got the boat only a little bit out of the 
' water. She was full of water, and we had to wait till the tide went down, 

I found a dagger in the boat. (Shown exhibit No, 8.) That is the dagger 
I found, 'fiiere was nothing ^se in the boat. I found a tin box on the 
sand. (Shown exhibit No. 9.) That is the tin box I found. It was up 
on the bank, covered with earth. It was barely covered over. There 
was a little hole made in the earth and a little wash of eart^h over it. 
Some of the earth had been washed away. The box -was hitched up with 
strand cords, and I did not open it. I noticed three footprints on the sand. 

I did not notice anything more. I did not see anybody at the time. 

By Mr. Justiobi Avobt — ^The three footprints that I saw were the prints 
of thr» men. 

EmminaMon continued — ^These prints were going in the direction of 
my house from the boat. I did not notice whether or not there were any 
marks of nails in the boots. I could see the footmarks 
for parts of the way, but in other parts of the way I could not see 
them. I traced them for about 20 or 30 yards in the direction of 
my house. I could not see whether they ended at my house or not; I 
could not find them near my house at all. When I was coming back with 
Driscoll, after he had helped me with the boat, I met my little girl, who 
is about eight years of age. She was playing with these revolvers that 
I now see in exhibit No. 10. Two of them ^were out of the cases, and 
I took them to the house with me. Along with the revolvers there was 
a sort of bag, which is exhibit No, 11, I found it where I got the 
revolvers. I took them to the house with .me, and I sent Pat Driscoll to 
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the barracts at Ardfert. The police came then, and I gave these thinge 
■up to them. They also saw the boat, but I was at the boat before them 
when they came back to me. Coming back from the shore, when I had 
seen the boat, I did not see anything else, but tlie police got two bags. 
I was there when they found them. (Shown exhibits Nos. 12 and 13.) 
These are the bags they found. The boat, the oars, the bags, the tin 
box, the dagger, and the pistols were carried to the barracks j I had to 
carry them up in my cart with a horse. I think the police also got some 
life-jackets. (Shown exhibit No. 14.) I was there when these were 
found, and they were all carried to the barracks. The sea was very 
rough that morning. I did not notice any footpnnts in my own yard. 

Cross-examined by Mr. Sullivan — ^Do you usually get up at two 
o’clock in the morning? — ^No. 

Or had you been to bed at all? — ^Yes. 

Then you got up this morning at two o'clock in the morning? — ^Tes. 

What got you up eo early? — I went to a well. 

Thirsty? — ^No. 

What brought you to the well? — Saying a few pray^ers. 

The Attornet-Genebal — It was Good Friday morning, it being a holy 

well. 

By Mr. Sullivan— Being Good Friday morning, did you say it was a 
holy well? — I heard the old people keep saying it was. 

Were you ever saying your prayers at the well before ? — ^No. 

It is a long way from yom" house? — Over a mile. 

A dark night; a pretty dark night, was it not? — It was when I was 
leaving. 

You left in the dark, having got up at two o’clock in the morning to 
say prayers at a well you had never been to before? — ^Yes. 

What made you do it on this particular mornings? All your life you 
had been living at Curraghane, had you not? — ^Yes. 

^ , What urged you, was it your conscience, to get up at two o’clock 
in the rnoming? — It was to say a few prayers. 

^V^^ereabouts is the well? Would you describe where in the country 
it is — ^in what direction? — It was to'the north of my house where I live. 

What is the name of the well? — ^It is an Irish well; I could not think 
of it. 

If it is an Irish name you ought to think of it all the sooner, though 
we are in a strange country? — have not the Irish. 

You have not the Irish of it, but whereabouts is it? Would y6u 
describe it to me? What is the name of the place it is at? — ^Ballyprior. 

You did not meet anybody at this well at two o’clock in the morning?— 
No. 

Nobody else was out on Good Friday morning at two o’clock saying 
prayers at the holy well; is not that so? — ^That is. so. 

Nobody else was there? — saw nobody. 

It was dark, and it would be very hard to see anybody, would it not?— 
It was clearing for day at that time. 

You prayed at the well; was it at the well you siaid your prayers? — 
Yes. , ' 

For hotj long? — ^About half an hour. 
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Wiat time ■was it then when yon were thinking of going home tc 
breakfast 1 What time was it? — I cooild not exactly tell you; I had no 
time on me. 

You do not wear a watch? — ^No. 

You could not tell what time it was? — ^No. 

Was it daylight now? — ^Yes, it was dawn. 

You did not get home until pretty late that morning ? — I did not. 

What time was it by the time you got home? — It would be between 
seven and eight o’clock, 1 should think. 

I mean when you got home the first time ; what time was it when 
you got home the filrst time? — ^1 would get home, 1 suppose, about six. 

The first time you went home to send the boy? — I would get home 
before six o’clock or about six 

You had then spent the whole of that morning on the strand? — ^Yes. 

Did any neighbours come around the boat? — ^Yes, they did. 

How many of them? — ^That I could not tell 3 rou ; I did not count them. 

There are not very many neighbours in that part of the country? — 
They were a deal toge^er when they heard about ihe boat. 

A number of them assembled when they heard about the boat; what 
number of them assembled? — I should think it would be about fifteen 
to twenty of them there. 

They were tramping up and down all over the place? — ^Yes. 

And of course by the time the police arrived there were the footprints 
of about fifteen or twenty neighbours and many footprints, there were your 
two trips ; what about the little boy and the little girl ; did they go down 
near the boat? — ^Yes. 

And Driecoll, he came down near the boat? — ^Yes. 

So there were too many footprints to he of any use to the police by 
the time the police arrived, is not that so? — ^These footprints were there 
before anybody oame. 

Owing to your piety on that morning you were able to see the foot- 
prints at the first daylight that oame before anybody else was there ; is 
not that so? — Yes. 

Mart Gobmak, examined by the ATTOKNET-GEimBAii — I am a servant 
at the hou^ of John Allman, Rathoneen. I remember the morning of 
Good Friday last, 2l6t April. I was about that morning at 4.30, and 
1 saw three strange men passing the gate. The gate is in the yard. 
They were coming from the sea and going towards Ardfert. I was about 
two yards from tiiem. The light was bright, and I could see what they 
ware like then. One was a tall man, another nearly as tall, and the third 
was a small man. The tall man was oanying a knapsack acrose his 
shoulders and a walking cane and overcoat. The other two wore dark 
clothes too, and carried overcoats. They were walking quickly. I saw 
the face of the tall man. I saw Constable Riley later in the same day, 
and the tall man that I had seen in the morning was with him. I 
recognised him. He is in the Court just now, and I now point out the 
prisoner. The yard in which I was when I ^w this man was about two 
miles from the sea. Our house is a mile from the old castle called 
Rathon^n. 
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Cross-oiainined by Mr. SuLiiiyAN — ^At wbat time was it you saw the 
three men passing the gate? — 4.30. 

Half-past four? — ^Yes. 

Are you usually out and about at that time of the morning? — ^My usual 
hour is four o'clock. 

Tsomas Johet Hkabn, examined by the Solicitor-GenbbaIx — am a 
sergeant in the Royal Irish Constabulary, stationed at Ardfert, I 
remember the morning of 21st April last. I got a report that day from 
John McCarthy. A man named Driscoll brought the report to me from 
John M'Carthy. I went with another constable to Curraghane, and I went 
down to the strand. I saw John M'Carthy and a number of men there. 

1 also saw a boat on the strand, and I examined it. 1 got the assistance 
of the men, and we pulled it on to the sandbanks. (Shown exhibit No. 7.) 
That is a photograph of the boat. After we had ptalLed the boat up to the 
sandbanks I went with M'Carthy to his house, and he handed me a dagger 
and three pistols. (Shown exhibits Nos. 8 and 10.) These are the dagger 
and pistols. The b^t was a flat-bottomed, four-oared boat, having hoods 
at the stem and stem about 11 inches high. It was a flat-bottomed boat 
with a tank on each side — air tanks about 11 feet long. The sides were 
made of timber. There is a part at the bow, and that was made of canvas. 
That is what I mean by the word " hood.” There was a small hood at the 
stern also of canvas. "When M'Carthy handed me the pistols and the 
dagger, he also handed me a small black satchel, which is exhibit No. 11 — 
the one nearest to me on the table. 

I went down with M'Carthy to make a fui-ther search for pistols where 
the others were found. I examined the satchel, and I found in it a flash 
lamp, portion of ^ map, and twenty rounds of pistol ammunition. I identify 
the flash lamp, the map, and the twenty rounds of ammunition. Ihe map 
seems to be one of a portion of the coast round Bray. The kind of country 
that we were searching was a flat, deserted country covered with sand piles 
or sandbanks. I made a further search, and I found a brown leather hand- 
bag and three life-belts buried in the saijd. (Shown exhibits Nos. 13 and 
14.)' These are the brown handbag and the life-belts. The constable who 
was with me found a large black bag, which I now identify as exhibit No. 12. 

I brought the bags into M'Cartby's house and searched them. In the 
brown leather bag I found a flash lamp and twenty rounds of ammunition, 
and there were also some maps, but I am not able to say exactly which ’ 
majps they were. They are some of the maps which are in my hand just 
now. There are np maps in the bag now. I sent M'Carthy to the strand, 
and he brought back a tin box with him (exhibit No. 9). I examined the 
conten^ of the tin box, and I found 900 rounds of pistol ammunition in it. 

I ^mined the three pistols, and they were loaded. I got M'darth/s hoise 
and cari), and put aU these things on the cart, and then I went to the 
strand and put the boat on the cart there, and it was taken off to the 
police station. 

On the way to the police station I met Constable Macklin, and I had 
a o^versation with him. Tleft him with the horse and cart, and I cycled 
back to the barracks myself . I took Constable Riley along with me. Riley 
and I took our carbines with us, loaded them, and went and searched the 
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country. We found a man at a place called M'Kenna's Fort. It is a circular 
Iriflli ruin, with a trench all round it varying from 9 to 14 feet deep. It 
is all covered with brushwood- In the fort I saw the prisoner who is now in 
the dock. I found him at 1.20 in ibe afternoon. I spoke to him and asked 
him what he was doing there. He replied, “ By what authority do you 
ask me the question, and am I bound to answer you? ’’ I then said that 
I would ask him any question I wished, and he was bound to answer me, 
and, if he did not, 1 would arrest him imder the Defence of the Realm Regu- 
lations. I asked him his name, and he replied ** Richard Morton, Denham, 
Bucks.” I asked him what was hie occupation, and he said he was an 
author. I asked him to give me the name of some book he had written, and 
he said he had written a book on the life of St. Brendon. I asked him what 
port he arrived at in Ireland, and he said Dublin. He also said that he came 
to County Kerry and went to Mount Brandon, and had come from Mount 
Brandon to the fort where I had found him. He said he arrived there at 
8 o'clock in the morning — Good Friday morning, 21st April. I asked him 
if he had any passport or papers about him, and he said he had none. I 
asked him where he was going to, and he said he intended to go to Tralee. 
I have told the Court the whole of the conversation that passed at that 
time. I noticed that the lower portion of his pants was wet, and that there 
was sea sand on his boots. I took him away then to bring him to the police 
station on to the public road, and as I came to the public road I met a little 
boy named Martin Collins. He had a pony and trap. I got him into the 
trap with Constable Riley, and I sent Riley with him to the house of Mary 
Gorman, and I followed on foot. I was not with them when they saw 
Mary Gorman. I remained on the road till Riley returned with the prisoner, 
and when he came hack I took him to the police station. From the police 
station he was taken to Tralee. After bringing him to the police station 
I searched him and charged him with being concerned with the landing of 
arms on the coast of Irdand. I cautioned him, and he replied, “ Can I 
,“see a lawyer?” 

On searching him I found five sovereigns and eleven shillings. 
Constable Riley hdped me to search him. I did not see Riley taking any- 
thing from his pockets ; I was not present on the occasion. In the black 
' bag I found a large flag, a green and yellow flag, with a representation of 
a castle in the centre and some foreign language underneath. 1 now 
identify the flag that I found in the black bag. In the black bag I also 
found a pair of fleld glasses, a flash lamp, 40 rounds of ammunition, and 
some wearing apparel. I foimd a number of maps also in the black bag. 
These were the remainder of the maps I had in my hands just now. I 
found a piece of paper attached to one of the maps. (Shown exhibit No. 
17.) That is the piece of paper that was found attached to the maps. 
The paper found in the black bag seems to be a kind of diary, and it 
begins, February 16, left CSork, arrived Dublin 12 p.m., 

February 19, Mary Mac. F. left Dublin, February 23 she went 
to Cork, February 23, Murray to Castle, referred H.J.S. 26th, ill in 
bed; 26th, left Dublin ; 27th, iU there;^^ and a number of further entries, 
ending up with entries on April 7th, " agreed %t last, 7 p.m. ; 8th again.” 
Then it looks like Hevesham, I think, and then 11th April, left Dublin 
for Wicklow; 12th April, left Wicklow in Willie's yacht." X found that 
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in th© bag. I have looked through those maps 'which were found in the 
black bag, and the remainder in the brown bag. I afterwards mad© a 
further search at the fort, and I found a portion of a lunch similar to what 
was found in the black bag. The lunch was rolled up in paper. (Shown 
exhibit No. 6.) I cannot say whether that was the paper in which the 
lunch was wrapped ; it was not I who found that paper. 

Cross-examined by Mr. Sullivan — How long were you stationed at 
Ardfert? — Seven years. 

That is from 1909? — ^Yes. 

With regard to this place that you found Sir Roger Casement, it is 
spoken of as a fort? — ^Yes. 

It is not a fort as we understand it in the present day? — ^No. 

It is one of those old ruins? — An old Danish ruin. 

Perhaps a couple of thousand years old? — ^Yes. 

Sir Roger was unarmed? — ^Yes, he was. 

He had no offensive weapons of any. kind? — No. 

Or defensive weapons? — ^No. 

At all events, he was not in the fort for any martial purpose as far 
as you could see; is not that clear? — cannot say. that. 

When you arrested him did he ask you, or when you cautioned him 
did he ask you, whether he could have the services of a lawyer? — ^He did. 

And did you answer him that he would enjoy all the privileges of the 
British Constitution? — No. 

What did you say to him? — said, of course, he could have a lawyer. 

You did not refer to the British Constitution? — ^No. 

You have suggested, I think, that Sir Roger Casement was hiding in 
the fort; in what portion of the fort w’as he? — He w'as at the furthest end 
of the fort from the main road; the fort is 98 yards off the public road, 
and he was at the further end of it. 

Could not you see him? — No, I could not see him, not till we got into 
the fort. 

That is to say, he was in the centre of the circle? — ^No, he was outside, 
sitting in the trench, outside the ring of the fort. 

Outside the ring of the fort? — Yes. 

You eventually arrested him, and charged him, you say, with landing 
arnas? — ^Yes. 

Do you remember, in 1914, before the war, the Arms Proclamation? — 

Yea. 

As' an ofiSoer of the constabulary, were you concerned in acting under 
it for a while? — ^Yes. 

Prior to that had there been considerable importation of arms? — ^Yes. 

As a matter of common knowledge in the country, was there, prior 
to that, a large importation of arms in the north of Ireland? — ^Yes. 

Waa it in consequence of what happened in the north of Ireland that 
the people were arming so far south as Tralee? — ^I could not say that. 

Did they, at all events, purport to be arming? — ^They did. 

As against the armed person in the north of Ireland? — Yea. 

Were they bearing arms openly? — They were. 

Without interference by the public authorities? — Yes. 
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And actually on the outbreak of -war -was the proclamation against 
the importation of arms withdraTV'n on the 16th August? — ^Yes, that is so. 

And your directions, even so far as they went to interfere with the 
importation of arms, ceased on the 16th August on the withdrawal of the 
proclamation for the time being? — ^Yes. 

And the arming of the population went on then unrestricted for a 
while ? — ^Yes. 

And the parade of arms uninterfered with by any authority? — ^Yes. 

People drilling? — Yes. 

Marching? — ^Yes. 

Skirmishing through the country? — Yes, 

Without any action taken on’ behalf of the police. This arming, of 
course, commenced before the war, did it not? — ^Yes, it did. 

It commenced some time in 1913 in the south, did it not? — ^Yes. 

It had commenced earlier in the north? — ^Yes. 

Was there a great deal of excitement in the south with regard to the 
reports of what was going on in the north of Ireland? — ^There was. 

I suppose at tlie police barracks even in Ardfert they read the 
papers? — ^Yes. 

What papers did you take in Hie barracks at Ardfert?— The Cork 
Exarmner and the Independent. 

I suppose you read the spe^b^s that were being circulated through 
your district by the Cork Exanvmer and the Independent\—-^e^. 

And you took no steps to prevent the circulation of the speeches 
that appeared in those journals?— No. 

They reported speeches urging armament on both sides, the Inde- 
pendent^ at all events; they reported the speeches up in the north as 
well as the speeches in the south, did not obey? — ^Yes. 

The Lord Chirp Justior — ^A re you speaking of before or after the 

war? 

Mr, Sullivan — Before the war. 

(To witness ) — ^And their circulation with these speeches you have told 
me was in no wise hampered fey the police authorities? — ^No. 

Did you notice in the speeches reported with regard to the arming 
in the north of Ireland that the justification for the arming in the north 
of Ireland purported to be tliat, the majority of members of Parliament 
for English constituencies objected to the Home Rule Bill; was that put 
forward in the Ulster speeches? — Yes. 

And that although there was a majority in the House of Commons 
in favour of the bill, that its opponent in the north were justified in 
arming to resist it because the English membears disapproved of it? — Yes. 

And were speeches reported to that effect, not only by Irishmen in 
the north of Ireland, but were there speeches to lie same effect reported 
as^ having been delivered by distinguished Englishmen from English con- 
stituencies who attended these great meetings? — Yes. 

And did those speeches in your district greatly affect and agitate 
the minds of the peopled — Well, not in the loc&lity where ! am stationed. 

Not in Ardfert?— No. 

But in the south generally ?-^Yes. 
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Do you remember shortly before the war broke out the excitement 
in the south being accentuated by what was known as the Curragh inci- 
dent t— Yes . 

By that time the arming of Ireland, north and south, had gone 
entirely beyond the control of the police, had it not? — ^Yee. 

If there was to be any protection for the peaceable population from 
that armed on either side it would lie with the military? — ^Yes. 

After the Curragh incident was not there very grave unrest amongst 
the people of the country as to whether they could trust that the military 
would protect them against the Ulster armed Volunteers ? — ^It was believed 
there was not enough military in the country for their protection at the 
time. 

And the Curragh incident had thrown some doubt on their willing- 
ness to act, had it not? — ^Yes. 

In that state of affairs, having neither police nor military competent 
to protect one, it was left to people in Ireland to protect theinselves, is 
not that the truth of it? — Generally speaking, it is. 

Generally speaking that was the truth of it. Now, as you say, whesa 
the war broke cut the Arms Proclamation was withdrawn and the arming 
went on as before? — ^Yes. 

And continued right up to last month? — ^Yes. 

Except so far as hampered by the Defence of the Realm Regulations? 
— ^Yes. 

Your charge against Sir Roger Casement was a charge made under 
the Defence of the Realm Regulations? — ^Yes. 

Although the Defence of the Realm Regulations may have hampered 
the importation of arms, was the drilling of armed men still permitted 
to take place without interference by the civil authorities? — ^Yes. 

They continued as before? — ^They did. 

Marching, oounter-marching, and getting up skirmishing and sham 
battles all over the country? — ^Yes. 

Were there frequent complaints from the civil population of this 
matter being tolerat^? — Yes, 

And the police were powerless to protect tibem from it? Is not that 
so? — ^Yes, powerless. 

^e Lobd Chebb' Justioe — To protect them against what? I dp not 
quite follow. 

By Mr. StmirviiK’ — ^These armed people wear© tramping all over the 
country? — ^Yes. 

They marched on every man's property as they wished? — ^Yes. 

They fought their sham battles in any part of the land they chose 
for themselves, is not that so? — ^That is right. 

And the police were powerless to interfere with them? — Yes. 

Do you remember after' the war broke out that the Home Rule Bill 
passed as we know; it is in the statutes? — Yes. 

But that an Act of Parliament was passed suspending its coining into 
operation ? — Yes. 

That is also in the statutes. Did that greatly accentuate the feeling 
of imrest in the country? — Yes, 
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Be-examined by the SoucraoR-GaNERAL — I am not going through all 
this with you, but is the result of what you eaid that the country where 
you were stationed was at the time seething with unrest? — ^Yes. 

And that some of the people had arms? — ^Yes. 

The landing of arms and ammimition from abroad in that country, 
what kind of effect would that have had? 

Mr. Sullivan — I object to any speculative question ; there were some 
arms landed,. three pistols and 900 rounds of ammimition. 

The Lord Cheep Justice — ^You took up the subject which Mr. Solicitor 
is entitled to explain. 

By the Solicitor- General — ^What effect would the landing of a cargo, 

I do not say three pistols, but a cargo of arms and a mmu nition in that 
country have had upon the population? — ^It would have had a very grave 
effect. 

It has been put to you that the people were arming only against the 
Ulstermen from the north; is that so? — ^Partly against Ulster and p^tly 
against conscription. 

By Mr. Justice Horridgb — ^You know the place where the boat was 
found ? — ^Yes. 

You know the place where you say you found Sir Roger Casement? — 

Yes. 

Is the house at which the woman Mary Gorman was a servant, John 
Allman’s house, on the way from where the boat was to where you found 
him in the fort? — Oh, no. 

How far out of the way? — ^From where I found the boat to where 
I found him in the fort would be about two English miles across country. 

How far out of the route was the house of this man a/t which Mary 
Gorman says, she saw him about? — ^That would be within 480 yards of this 
fort. 

The house where she lived? — ^Yes. 

Bernard Riley, examined by Mr. Bodkin — I am a constable in the 
Royal Irish CSonstabulary, stationed at Ardfert. I was with Sergeant 
Hearn on the morning of 21st April. I remember going with him towaixls 
Rathoneen in the direction of Curraghane. We searched about in that 
direction, and we came to a place which is called McKenna’s Fort, where 
we saw a man, I now identify that man as the prisoner. When I first 
saw him his head and shoulders were appearing over some shrubbery in 
the fort. He had not seen me; he was looking in a different direction. 
I had my rifle with me. I went in his direction, and immediately he 
turned towards me I put up my carbine and covered him. I told him to 
stand where he was, quite close to me; that my rifle was loaded, and if 
he moved a foot I should shoot him. He said that was a nice way to 
treat an Englidi traveller. I caution^ him, and he said, “ I am not 
“ armed; I will not do you any harm.’’ I called for Sergeant Hearn, 
and he came up after a few minutes. There^was a conversation between 
the sergeant and the prisoner, and after tbat the prieonet was taken 
into custody. I took him- back to Allman's house, where Mary Gorman 
was employed as a servant. The little boy Collins was driving a vehicle 
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towards Allman's house, and the prisoner and I had a lift in his cart. 

I saw Mary Gk>rman and she saw the prisoner. W© went back again 
from Mary Gorman's on foot. When we got some way I saw Martin 
Collins again. Sergeant Hearn and the prisoner remained on the public 
road, and I went inside to search the fort for the other two men believed 
to be there. 

Returning to the public road, Mai-tin Collins was there; he had fol- 
lowed us up. Martin Collins spoke to me on the way to Ardfert, and 
he gave me two pieces of paper. I put my initials on them to identify 
them. (Shown exhibit No. 18.) These are the two pieces of paper 
which Martin Collins gave me. They appear to be typewritten or partly 
typewritten, and against each sentence in typewriting there is a numbea: 
put. On the back of the paper there ie some writing in pencil in the 
English language. The numbers are nearly consecutive — 00611, 00621^ 
00631, 00632, and so on, all of them beginning with 00, and the 
remainder of the figures are nearly consecutive, though not quite. There 
is one number against each sentence. It begins with sentences. 
The first is : “ Cease communications with." Then they go on: Await 
further instructions"; “Await favourable opportunity"; “ Agent haef 
“ started for “ Agent will start for "; “ Agent is underways for 
“ Send agent at once "; “Keep agent back “ Call agent back 
“ Proposal accepted "; “Proposal refused “ Proposal must be recon- 
“ aider e'd " ; “ Proposal not plainly enough explained " ; “ Please answer 
“ by letter " ; “ Answer follows by letter " ; “ It is impossible to stay at" ; 
“ Have moved on for " ; “ Have decided to stay," and then “ Direct your 
“ attention on." In the photograph it looks to be in ink so as to make 
j " into '' y " by having a little loop in front. Then ** Take up 
“communication with"; “Nothing further is known"; “Nothing 
“ further has been heard from We have our positions at " ; “ Letter 
“ received " ; “ Letter not received " ; “A letter will foUow " ; “ Letters 
“are not sure"; “Do not send further letters"; “ Communi- 
“ cation again possible ” • “ Our chiffre is compromised ” ; “ Railway com- 
“ munications have been stopped " ; “ Enquiries must be mad© about 
“ Om: men are at " ; “ Further ammunition is needed " ; Further rifles 
“ are needed “ How many rifles will you send ue? " “ How much 
“ ammunition will you send us? " “ Will send plan about landing on " ; 
" Await details about sending on "; “ Preparations are made about"; 
“ We have heard from " ; “ More detailed information is not to be got " ; 
“ My cable adress is "; “ My adress for letters is "; *■ Send communi- 
“ cations to the adress of Give me new adress for “ Last wire 
“has not been understood"; “Send another ship to"; “Send rifles 
“and ammunition to"; “Cannons with plenty of ammunition are 
“ needed"; “ Send them to"; “Send more explosives," “ Send vessel 
'' if possible." I have seen the figure “ 7 " on the paper, and I see a 
little mark across each down stroke of the “ 7." That is not an Irish way 
of writing the figure “ 7/i but it is an' Iridi way of malting a capital 
“F.y The Irish way of writing the figure “7 " is thei.^ae as the 
English way of writing the figure “7." I do not write Irish, inyself. 
The pencil writing re^s: “ If any message sent, use * Clifton wire V; 
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'' friends ready to receive our mess^es at 2 a.m. middle Greenwich 
''time. Begin always ' Sectpol ' and rest in our ciphter. This holds 
" good from 22nd April till 20th May. If by then no news, the friend’s 
'' station wiU be closed for good; after that only by cable to Mr. Hehlin, 
" Davos Village, Switzerland.” Signed " James Kingsley.” I see 
some letters below the words '' James Bangsley,” but I do not know 
whose handwriting these letters are in. They are not mine. The last 
one looks like "e ” or " c,” and the first looks like " n.” There is 
no place named Clifton in that part of Ireland that I know of. 

The prisoner was taken to the police station and was searched. I 
took part in that. In his waistcoat pocket there wais exhibit No. 16. That 
was in the inside pocket of the vest he was wearing. I looked at it, and 
I remarked to him, “ This is not Irish,” meaning what was written on it in 
pencil. He said, "I do not know, I have never seen it before.” What 
appears to be written on it is " Moller, Hensingfors, Kroner 34.” 

That day I went back to M'Kenna’s Fort, and I found three topcoats 
(exhibits Nos. 19, 20, and 21). I remember seeing No. 19 looked at and 
searched throiigh. Th^e was nothing found on it in my presence. I first 
saw exhibit No. 31, with the district inspector at Tralee, Mr. Britten. On 
27th April I went back again to the fort, and on that occasion I found a 
piece of paper in the fort. (Shown exhibit No. 16.) That is the piece 
of paper I found. It hae some pencil writing on it, but .1 cannot read it ; 
it appears to be in a foreign language. When I arrested Casement I 
noticed that there w^ some sand on the green woollen muffler he was 
wearing, and that the ends of the muffler were slightly damp and wet. His 
boots also had sand in them, and aU the coats were quite wet — sodden, 

CrosS'^amined by Mr. Sullivan — You say there is no such place as 
Clifton in that immediate neighbourhood 1 — ^Not to ;my knowledge. 

How long are you stationed in Ardferti — ^About six years. 

Are you a native of the district ^No. 

What part of the country do you oome from? — oome from Ulster. 

This place that you searched, how long after the arrest was it that 
you searched it for the overcoats?— I should say about an hour afterwards, 
say, between one and two hours. 

Between one and two. hours afterwards you found the overcoats there. 
Had you made any search originally? — ^Through the fort? 

Tee? — ^Tee, I had, for men. 

You apparently had not noticed the overcoats? — They passed my 
notice. They were covered by the shrubbery. They were folded up and 
hidden in the shrubbery. 

And they escaped your notice in that way? — ^Yes. 

With r^ard to this paper (exhibit No. 16), you have that paper before 
you, and you cannot find any English word or words that you can reoogniso 
on it, can you? — ^Except my own initials. 

By the Lord CniBr Jttsticb — ^T here are your initials ; it was merely 
for identification that you put them on ? — ^Yes, my lord. 

ft 

Marten Collins, examined by the Solecitor-Genhral — I live at 
Axdfert. My father is a farmer. I am twelve and a half years old. I 
remember last Good Friday morning. I was going back to my uncle's 
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place in a pony and trap. I came near a place called McKenna’s Fort, 
whicli I know'. I saw soirio people there — Constable Kiley, Sergeant Ileam, 
and a strange man. I have seen the strange man since. Liking round 
the Court I see him there; he is the prisoner. I stopped. The police 
were coining out fixjm the fort at the time with the strange man. As 
the strange man was crossing the fence he dropped some papers from behind 
his hack. Constable Riloy asked me to give him a drive back as far as 
John Allman’s, my uncle’s, and I did that. C'onstable Ililoy and the strange 
man got into my cart, and I drove them back to John Alliujin’s. I hoard 
Constable Riley ask for Mary Corman, and then ho asked her if the strange 
man was the man she had seen in the a^iorning, and Mary Grorman said 
yes.” I steyed at Allman’s for half an hour. I was going to Tralee, 
and I stopi-ied at the fort again, and Tom Doone went in and picked up the 
papers and gave them to me, and I gave them to Constable Riley. Tom 
Doone is a boy who isi younger than I am. He found the papers at the 
place whore I saw the strange man brought out. (Shown exhibit No. 18.) 
That is the piece of paper I saw the prisoner drop, lb was torn like that 
when I got it. I looked at it, and then I gave it to Corisbible Riley. 

Cross-examined by Mr. Suluvan — D id yon see this boy, Tom Doone, 
actually pick up the paper? — ^Yes. 

Was the paper lying there on the ground in your view? — ^Yes. 

As you drove along the road? — ^Ycs. 

You could see the paper from the trap as you, drove along the i>oad, 
could you? — I saw the strange man drop the paper. 

Did you see the paper on the ground after he had dropped it? — Yes. 

It was visible from the road, was it? — ^Yos. 

Had you your dinner at Allman’s? — I had. 

How long did yo\i remain there? — ^Half an hour. 

You drove up and saw Mary Gorman? — Yes. 

And heard this conversation? — ^Yc3. 

And had your dinner? — ^Yes. 

And got back in half an hour? — ^Yes. 

Frederick Amurose Biutten, examined by Mr. Travers Humphreys — I 
am district inspector in the Royal Irish Constabulary. On 21st April I 
saw three overcoats in the custody of the police. One of these is exhibit 
No. 19, and I took a piece of paper from the pocket of that coat. Exhibit 
No. 31 is the document that I took from the pocket. It is a first-class 
sleeping railway ticket from Berlin to Wilhelmshaven, dated 12th April, 
1916. I know a little German. I see a number of figures down the left- 
hand side of exhibit No. 18. I notice the w^ay in which the figure T is 
made. I should say that it is very like a German 7. Exhibit No. 15 is 
written in German and in German characters. 

Cross-examined by Mr. Sullivak — ^W hat is your headquarters? — 
Tralee. 

How long are you stationed in Ti’alee? — ^Five years. 

I suppose you readme papers?— Sometimes. 

What paper do you read? — Anything I can get hold of — the /risk 
Ftmcf, the Independent 

The Irish Times is the one that you take for preference, I think?— Yes. 
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I -want to know wketker you read the Irish Times of 14th July, 1913. 
I can give you a copy to look at (newspaper handed to witness)? — I could 
not tell you. 

Will you turn to page 8. Did you read the account of those speeches 
of the July anniversary celebration of the 12th July? — No, I should think 
not. I do not remember reading it. 

Will you just glance through it. There are some striking matters 
in it. Will you l<wk at the bottom of the second column on that page, 
about 30 lines up, the passage beginning — “ I hope it will never be for- 
gotten in that context, as regards the second reading of this bill the other 
day 

By the Lord CHcsr JnsTicTE — ^The difl&culty of it is, so far the witness 
has said he has not read it. 

By Mr. Sullivan — ^Will you look at the passage commencing with those 
words, and see whether you have not read that before ? t— I am sure I read 
something like it. 

Will you read it through again and make sure whether that is not 
what you did read before? — I could not possibly make sure whether I read 
it before or not. 

That is the paper you ueually read, and it is circulated in the town of 
which you .are the district inspector? — Yes. 

It was something to this effect, at all events : — I hope it will not be 
" forgotten in that context, as regards the second reading of this bill the 
other day, there was as regards England, the predominant partner, a 
“majority upon the division of over 30 against the biU? ’’ — Yes. 

That is against the Home Rule Bill? — ^Yes. 

Now, will you look higher up in tiiat column, three lines before the 
cix)fis-heaing, and see if you do not remember reading that before, 
circulating in your district? — I do not quite know where you mean. 

You see “ Confidence in ” as a sub-heading? — Yes. 

Just above that you see a passage commencing “ We can rely.” Do 
you remember reading something to that effect? — remember reading that 
sort of talk. 

“ We can rely not only on thousands but tens of thousands of people 
in England who are prepared to assist ua.'^ There was any amount of 
that sort of speaking going on? — In the papers. 

Some of them were perhaps more definite. Then in the very last para- 
graph of the meeting that is reported there, do you see a passage beginning 
“in England they w^ prepared to stand*'? — ^Who is speaking, whose 
speech is it? 

I will give you the name if you wish, but I am a little diffident about 
it. It is the very last paragraph of the eloquent speech that closed the 
meeting exoqpt the vote of thanks? — There are so many meetings in 
diffwent parts of Ireland, and they are mixed up together. 

I wiU mark the passage for you if you wish it. That is the passage 
I want you to look at. Did you read passages of this kind circulating in 
your district — “ They would be right in resisting it by force, and in their 
“ determination to resist it they would have the sympathy and support of 
“thousands of people in England, and amount those thousands he had 
“ the greatest, pleasure in reckoning himself.*' You remember speeches 
to that effect, at aU events? — ^Either speeches or comment to that effect. 
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They were circulated broadcast through the country ? — ^No doubt. 

(Irish Times of 14th July, 1913, marked exhibit No. 37.) No>w I will 
turn to the issue of 18th September, 1913. I have marked two passages in 
that issue. Have you read that passage between the parallel ink columns, 
“ Sir Edward Carson in Ulster.” Have you read that or speeches to that 
effect about that time circulating? — ^Yes, it is. always the same. 

'' He could add this as a word of partial assurance, that they had many 
'' powerful friends in England who thought as he did. It was all very well. 

to talk of the great forces which were marshalled behind the Government 
“ and which could be used in the event of extreme necessity in Ulster. The 
reply to that was that the forces of the Crown were the servants of the 
nation, and at least one-half of the nation believed that the employ- 
** ment of this force would be a monstrous crime ’’ ? — Yes. 

Now, will you turn to the next page. I have marked for you, “ If the 
resolution of Ulster were put to the test, they would find those in England 
'' who had felt it their duty to encourage the men of Ulster in their attitude, 
“ and who would be prepared to prove by their deeds that when they said 
“that Ulster was right they meant Ulster was right, and who would be 
“prepared to share the risk”? — ^Yes. 

Then there is one other eloquent passage I want to deal with. 

The Lord Chibp Justictb — Have we not gone far enough into this? 

Mr. Sullivan — ^Very well, my lord, I at once accept the suggestion. ‘ 

Re-examined by the Soucttor-Gbnbral — ^Were those speeches made 
before the war? — ^Yes. 

There is nothing about entering the service of Germany? — ^No. 

Or helping the Germans to invade Ireland? — ^No. (Irish Times of 
18th September, 1913, marked exhibit No. 38.) ' 

Robert William Larkb, examined by Mr. Bodkin — I am a constable 
in the Royal Irish Constabulary stationed at Ardfert. On Good Friday, 
21st April, I went to the sand at Curraghane, and I found a black bag. It 
was buried in the sand. There were some things in it when I found it. 
These were placed in McCarthy’s cart and taken to the barracks. 

Mr. Sullivan — ^I have no question. 

James Butler, examined by Mr. Branson — ^I am a sergeant in the 
Royal Irish Constabulary, and on 22nd April last I conv^ed the prisoner, 
Sir Roger Casement, from Tralee to Dublin by train. As the train was 
approaching Killarney Station the. prisoner adied 'whether he could have a 
newspaper, and I said “yes.” The train stopped at the station. Tlie 
head constable of Killarney was at the station, and he came to the carriage 
door where we were. He said something to me, and the prisoner heard 
what he said. The head constable said, “ Did you hear what happened to 
“the two lads at Puck”? I said “No.”, The head constable replied, 
“ They ran into the tide and were drowned,’* Puck is about 20 miles from 
Tralee. Its proper name is Killorglin. On the train leaving the station 
the prisoner commenced to *sob and pry, and remained so for some time. 
He then turned round to me and asked me where was Puck; was it near 
Castlemaine Bay, and I said it was. Then after a while he said, “ I am 
“ very sorry for those two men; they were good Irishmen; it was on my 
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“account they came over here.’’ I had also some conversation with the 
prisoner at Mallow Station. When the train arrived at Mallow Station we 
had to change and get into another train, and during the interval we were 
waiting for it I asked him had he ever heen to Mallow before, and he replied 
and said he knew the Blaokwater well. The town of Mallow is built on the 
Blackwater. On arriving at King’s Bridge Station, Dublin, on the way to 
Harbour Hill Barracks, we both left in a cab, and while in the cab he asked 
me, did I think he would be able to get a bed when he arrived at the 
destination, and I said I thought he would. Then he said he felt veiy tired, 
that he had been up twelve nights. 

Cross-examined by Mr. Sullivan — ^The place called Puck is in fact the 
town of KiUorglin? — ^Yes. 

The natives pronounce it in one syllable? — Quite so. 

As a matter of fact, this accident you are speaking about at Killorglin 
had happened some days before, had it not? — On the day before, I think. 

But it had happened at a distance of, I suppose, 30 miles, at all 
events, from Curraghane? — ^Yes, about that, 30 miles. 

The two men in question who were drowned are not men whose names 
we have heard mentioned in this case. Is not that so? — That is so, but it 
was not known at the time who they were. 

There is a slip at Killorglin where the road runs down, and a motor 
car had run off the slip into the tide, and the two men had got di’owned ? — 
Yea. 

It is not the first time that a motor car has run off that slip into the 
water, but at that time it was not known who the two men were? — It was 
not known at that time. 

But, as it afterwards transpired, they were not men that we are 
dealing with in the present case^No, I do not think so. 

Frhderick Whittakbr, examined by Mr. Travers Humphreys — I am a 
sergeant-major of the Military Provost Staff Corps. I was on duty on 
Saturday, 22nd April, at the Harbour Hill Barracks, Dublin, when I 
received the prisoner Casement into my custody from Sergeant Butler. I 
received at the same time three bags (exhibits Nos. 11, 12, and 13) and 
the tin box (exhibit No. 9), and also three overcoats, which were then 
in a brown paper parcel. I handed over my prisoner to the custody of 
Sergeant Bracken, and the property to Sergeant O’Donnell, of New Scotland 
Yard. 

Mr. Sullivan — No question. 

Thomas Bracehct, examined by the Soligitob-GtEneral — I am a 
sergeant of the Military Foot Police, stationed at Ship Street Barracks, 
Dublin. On 22nd April I went to the Military Detention Barracks with an 
escort, and 1 received from the sergeant-major in charge of the barracks 
the prisoner. Sir Roger Casement, I took him vim Holyhead to Euston 
Station, London, arriving there on the morning of the 23rd April. I there 
handed him over to the custody of the Metropol&tan Police. I brought over 
some property at the same time. I did not bring three bags, but I brought 
some money and a penknife. I handed the property, to the police there. 

Mr. Sullivan — ^N o question. 
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Joseph Sandercock, examined by Mr. Bodkin — I am an inspector of 
the Criminal Investigation Department, New Scotland Yard. I went on the 
early morning of 23rd April to Euston Station and met the prisoner on 
his arrival by the Irish mail. I received him into my custody from Sergeant 
Bracken. On arriving at New Scotland Yard I told the accused that I was 
an inspector of police, and that he would be detained pending inquiries 
as to a charge that would be preferred against him later. He said, “ Do 
“ you know who I am ? I replied, “ Yes.'^ He added, “ I am Sir Roger 
“ Casement, and the only person to whom I have disclosed my identity is a 
“ priest at Tralee in Ireland.’* The accused was about to make a statement 
when I cautioned him, and told him that anything he said would be taken 
down and used in evidence for or against him at his trial. I informed him 
that he would be seen by responsible officials at 10 o’clock that day, to 
which he replied, “ I have nothing further to say now.” Later on he 
was taken to Brixton Prison, and, later on again, on 25th April, to the 
Tower of London, 

Mr. Sullivan — No question. 

Sydney Ray Waghorn, examined by the Solicitor- General — I am 
leading seaman on H.M.S. “Bluebell.” On 21st April last I was leading 
signalman. I remember last Good Friday, 21st April. I was on board the 
“ Bluebell ” on that day, off the south-west coast of Ireland, I remember 
on the evening of that day sighting another ship. When I sighted this other 
ship we were about 90 miles off the south-west coast of Ireland. I cannot 
give the position more closely than that. This other ship was about 15 
miles from us when I first saw her. We got nearer to her. She was 
flying Norwegian colours. They were paint^ on each side — ^two forward 
and two aft. I was ordered to signal to her. I signalled her, asking her 
name and where she was bound, and she replied “ ^ And,’ hound for Genoa.’’ 
I gave her some orders ; I told her we were taking her to Queenstown, and 
I told her that she was to follow us. She did not follow us — not at once — 
and my vessel fired a round across her bows. I knew that Queenstown 
was, roughly, 138 miles from us to the eastward. After we fired the shot 
she then followed us. We got within miles of Queenstown. There is a 
lightship there called Daunt’s light-vessel. When we got near that light- 
vessel something happened; the “Aud” stopped her engines. The 
“Bluebell” was a cable’s length from the “And” when the “Aud” 
stopped her engines. After she stopped her engines I noticed a cloud of 
white smoke issuing from the after-hold on the starboard side. She then 
showed two German naval ensigns at the masthead. She lowered two boats, 
and. men got into them and pulled towards the “ Bluebell.” The “ Blue- 
bell ” fired a round across the bows again. The boats then put up a flag 
of truce, and the men in the boats put up their hands. They were taken 
on board the Bluebell.” There were twenty-three altogether. Twenty of 
them were German bluejackets, and three were officers. Two of them were 
German naval officers; I could not say for certain what officer the third 
one was. When the men j^ere taken on board the “ Bluebell ” they were 
placed under an armed guard. After that the “ Aud ” sank. The smoke 
issuing from her side and the sinking of the “ Aud ” all happened in about 
ten minutes. She sank about a mile and a quarter south-south-east from 
the Daunt light-vessel. 
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Cross-examined "by Mr. Stjllivai? — ^Y ou -vrere about 90 miles from land 
•when you first saw this ship ? — Yes. 

You -were 138 mile® from Queenstown? — ^Yes. 

I suggest you had the mizzen bearing about north, distance about 80 
miles? — 1 do not know anything about navigation. 

We want to find the spot on the ocean which is 90 miles from land 
and 138 miles from Queenstown. We ought to be able to find that, ought 
we not? It was, at all events, out in the Atlantic Ocean? — ^Yes. 

Did you tell my lord just now that you steered a course east to the 
Daunt Rock lightship? — No. 

.1 thought you said so? 

Mr, JnsTTOE Horiudgb — ^H e said Queenstown was east. 

By Mr. Suluvan — ^D o you mean the bearing of Queenstown -was due 
east?— N o. ■ 

Queenstown was to the east, but obviously very far to the north of 
you? — ^N o, 

What was the bearing of Queenstown? — Queenstown lay, roughly, 
eastward. 

Have you any idea of the lie of the south coast of Ireland? — ^Yes. 

Are you aware that you cannot steer due east to Queenstown, or, 
rather, to the Daunt Rock ; you have to go round the Daunt Rock before 
you can turn into Queenstown with a ship drawing any water? — ^Yes. 

When you say Queenstown lay to the east of you, do you suggest that 
the bearing of Queenstown was east? — I do not suggest anything about 
the bearing. I do not know anything about navigation at all. 

What hour of the day was it that you saw this vessel ? — ^About 6 o'clock 
in the evening. 

At 6 o'clock in the evening on tiie day in question you could form a 
very fair opinion as to what your course was, could you. not? — ^No. 

Can a leading signalman of H.M.S. *'Bluebdl" not assist me in 
telling me even approximately what comse was made for Queenstown after 
you took this ship the '"Aud” in charge? — I cannot tell you the course 
that was made approximately. 

But when you say it was to the east you mean as ^ards the northern 
star it would lie to the east of it? — Queenstown would lie to the eastward of 
where we first' picked up the vessel. 

But you do not know what the hearing of Queenstown was? — ^No. 

You do not know whether you went to the north 'or to north-east? — I 
do no't know any course. 

By the Loiu) Chibf Jushcb — ^Y ou have nothing to do with the course? 
— ^No, my lord. 

You have not to read the ^course? — No. 

By Mr. Sulmvan — ^B ut you do know that you were 90 miles from land? 
— Roughly, 90 miles from land. 

And 138 miles, roughly, from the Daunt Rock lightship? — ^Yea. 

John DjEOIpsiit, examined by Mr. Teiavsbs Suuphreitb — I am a diver 
employed by the Admiralty, and I live in County Cork. On 10th May 
last I received instructions to go from Queenstown to the wreck of a ship. 
The position of the ship was marked by a buoy. The ship was lying about 
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a mile and a quarter south-south-east o( the Daunt lightship. 1 was 
lowered down to the wreck of the ship, and when I g(.)t to the bottom of 
the sea I found the ship there. There were some flags painted on the 
ship ; there was a Norwegian flag painted on the hull. 1 saw onl^" one 
side of the vessel at that time. I afterwards saw the other side of the 
ship. I could not tell whether there was a Norwegian flag painted on 
that side, as she was lying right over on that side. I examined the ship, and 
found a hole in her on the starboard quarter. ITiat hole was between li2 and 
H feet in diameter. On the bottom of the sea, abreast of the hull, I saw 
a lot of rifles and ammunition strewn along the bottom. I brought up with 
me one of the complete rifles. (Shown exhibit No. 25.) Tliat is the 
rifle I brought up ; the otliera were the same as that. I saw a number of 
others, but the others w'ei'e older patterns. I also brought up some brekon 
rifle butts. Exhibit No. 26 is one of them. I also found and brought 
up a bayonet case, exhibit No. 27. Thei'e were plenty down there. I 
ako brought up a oaji;ridge clip and a cartridge. I got the cartridge from 
the bed of the sea, lying by itself. llie cartridges were scattered about 
the bottom loose on the bed of the sea.. When I found the cartridge it 
was in the clip. There were thousands of other cartridges there. That 
would be about eleven o’clock on Wednesday forenoon. I went dowm later 
in the day, but the weather started to get very rough, and I had to give up 
my diving operations. 

Mrl SuLLivADT — No question. 

Colonel Nicholas T. Belaiew, examined by the Solicitor-Gbnkeial — I 
am a member of the Imperial Russian Guard. I am a representative of 
the Russian War Office, and I am on the Russian Government Supply Com- 
mittee at India House. I have examined the rifle, exhibit No. 25. That 
particular rifle is a Russian army service rifle, manufactured by the Im- 
perial Russian Tould in 1905. The number of it is 80908. Exhibit 
No. 27 is not a Russian scabbard. I have never seen such a scabbard 
in the Russian service. 

By the Lord Chief Justice — I am not quite certain, but I think I have 
seen something like this coming from South America. 

ExammaUoty contmued — clip exhibited is a Russian clip. The 
cartridge case is like the Russian cartridge case, but there are some small 
differences; for instance, in this cartridge I do not see at the bottom of 
the cartridge any regular marking. At the bottom of the cartridge case 
we used to have some markings, the date of manufacture, and the name 
of the plant or works. I do not see any marking here. Then there is 
also some slight difference in the shape of the cartridge, and also some 
difference in the size of the powder grains and the charge of the cartridge 
case. That being so I do not think that the cartridge was made at the 
Russian Government works. I am quite familiar with the cartridges 
which are made at the Russian Government works, and so I can state 
that this cartridge has not been manufactured at the Russian Government 
works. It is difficult to state definitely whether the cartridge would fit 
the rifle which is exhibite3, because that rifle is in a very bad state, but, 
as far as I can judge from the dimensions of the cartridge case and of the 
rifle, I think that this cartridge can fit. 

Mr. Sullivan — ^I have no question. 
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Lieutenant-Colonel Philip James Gordon, examined by Mr. Bodkin — 
I am a lieutenant-colonel attached to the Directorate of Military Intelligence 
at the War Office, Whitehall. I am familiar with the military maps 
which are in uee in the British Army. I have seen maps, exhibits 23 and 
35. ITiey are portions of the map of Ireland. Putting the portions 
together in their proper order I think one would get a complete map of 
Ireland, but I have not actually put them together ; they are cut into pieces 
of different sizes. I should say that there is enough material to construct 
from them two complete maps of Ireland. I have examined the maps 
carefully. These maps are a reproduction by some process, probably 
heliotypography, of a photographic production of a quarter-inch Ordnance 
Survey map of Ireland. I do not know of any map prepared or published 
in this country which resembles it in general appearance. It very closely 
resembles the map of middle Europe, prepared by the German Govern- 
ment, in general appearance. It is on the same scale, 
meridians are num^red as from Ferro instead of from Greenwich. That 
is also done in the German map of middle Europe on a sc^-le, and is 

never done in English maps. There are some signs for indicating roads 
which differ from the Ordnance methods. In the coloured portions of the 
maps the main roads are the same as on the Ordnance Survey maps, but 
there are additional roads with a special conventional sign which do not 
appear on the Ordnance Survey maps. It has been added. I am 
acquainted with maps which use that conventional sign; it is a fairly 
common conventional sign for a road which ie not of the best class, but 
better than an ordinary cart track. It is not used on Ordnance Survey 
maps. I notice certain colouring on that map. The green patches on 
the map, indicating woods, are not exactly the same as on the Ordnance 
Survey map ; they appear to have been put in from some special informa- 
tion. On several of the sheets, on which garrison townsi appear, there are 
certain conventional signs which do not appear on our maps. I do not 
know exactly what they are, hut they apparently refer to the defences of 
these garrisons. There are some patches of colour used in connection with 
such towns. They are the oonventional signs to which I refer, and they 
only appear at the garrisons. 

By the Lord Chief Justicje — There are patches of colour which indicate 
the land near towns. Every symbol on a map is what we call a conventional 
sign or symbol. The green patches are only shown on towns where there 
are garrisons. The other towns have no special conventional sign. 

Cross-examined by Mr. Sullivan — ^Do I understand you to say that 
these green patches are anything special? They do not represent towns,, 
do they? — ^They do not represent towns; they represent certain areas about 
towns. 

All these green patches? — ^Not all the green ones, the ones in vivid 
green, emerald green ; and those in duller green represent woods. 

What? — ^The patches of bright emerald green are the ones near 
defended towns, garrisons ; the small, dull, olive green patches represent 
woods. 

Look at Sligo. (Map handed to witness.) You will not tell me that 
CoUooney is a garrison town. Could you get a more brilliant green than 
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decorates Collooney? — The only patches on this map in green indicate 
woods. 

What I wish to point out to you is that Collooney has got the bright 
green you have just been speaking of. That you say represents a wood 
around Collooney? — It is not exactly the same. 

Is Limerick a garrison town? — No, not a defended port. It is not 
what we understand by a garrison town. 

Limerick is not a garrison town in what sense? It is a town with a 
garrison, is it not? — It is a garrison town, but by garrison we understand a 
defended port. 

Is not the term ** garrison town’’ usually applied to a town that is 
well eqixipped with barracks, and at which large bodies of soldiers are 
stationed? — ^Yes, a town in which there are barracks and bodies of soldiers. 

Do you know the town of Limerick? — I have never been there, I have 
never been in Ireland. 

Will you take that bit of the map which represents Lough Swilly? 
There are not five garrison towns on Lough Swilly, are there? — Certainly 
not. 

Are there five of your green patches marked all along Lough Swilly? — 
Those green patches do not represent garrison towns. As I say, it is only 
conjecture on my part. 

If they represent garrison towns, does not that represent that Lough 
Swilly ha^ at least five of them dotted all along it? — They do not represent 
garrison towns. 

Then may I take it that it is pure speculation on your part as to what 
these green circles do represent ? — It is. I have said that already. 

Do you see by that map that on Lough Swilly where there are no 
towns at all, in a lonely country, there are five circles ? — Seven altogether. 

There are seven circles dotted all along Lough Swilly where there are 
no towns of any kind, sort, or description? — I am merely suggesting that 
they represent certain defended areas in the neighbourhood of garrisons. 

Will you teU me, looking at these seven patches on Lough Swilly — 
you see where Lough Swilly runs? — Yen. 

If you are not giving away any secret, will you tell me what is the 
nearest garrison town of any kind to Lough Swilly? Would it not be 
’Derry? — I would not be referring to garrison towns at all, only to garrisons. 

Do you suggest to my lords that there are seven stations on Lough 
Swilly with garrisons in them?— This map has not been prepared in this 
country. 

Is not your answer, that you do not know what those seven patches 
on Lough Swilly represent? — I have already said several times it is con- 
jecture. 

Re-examined by the Solicitor-Gbneral — ^T o make it quite clear, t^hat 
do you mean by the word garrison ” ? — ^Probably defended port ” would 
be a better word to use. 

Have you looked at the places where these bright green patches are 
on the maps? — Yes. * 

Are there at or near those places garrisons in the sense in which you 
use the word? — ^That do^ not come into my department. 


63 



Sir Roger Casement. 

UauFlee UoFiarty 

Maubice Moriartt, examined by Mr. Travers Humphreys — I live at 
Tralee, and I drive a motor car for Mr, Nolan. I remember last GkK>d 
Friday. I drove Mr. Nolan’s motor on that day. I started about 
eleven o’clock, and I got one passenger at Rock Street and two at 
Balloonough. Rock Street is a street in Tralee, and I picked up one 
passenger there. I took up the two others in Tralee. Ballyheige is ten 
miles from Tralee. That road takes us through Ardfeit. I drove 
through Ardfert. I gave some evidence at Bow Street Police Court in 
London. I saw at Bow Street Police Court one of the persons who had 
been in my car on that day. He gave his name to the police as Mulcahy, 
but his right name is Bailey.* He was in the dock when I saw him at 
Bow Street. I drove these persons to Ballyheige. After we drive 
through Ardfert the road takes one near to sea, to a place called 
Banner Strand. Banner Strand is near Curraghane. I got about 300 
yards from the sea when the tyre burst. A police sergeant came up to 
see the oar then. After that I drove those three persons on to Ballyheige, 
and then to Causeway, about six .miles from Ballyheige. I then took them 
through Abbeydomey back to Tralee. 

Mr. Sullivan — ^No question. 

George Carter, examined by Mr. Bodicin — am a constable in the 
Royal Irish Constabulary. On Saturday, 22nd April, I was in the 
neighbourhood of Cuiraghane, near Abbeydomey, That is not very far 
from Ardfert — ^three or four miles. I saw there a man, whom I afterwards 
took into custody. I afterwards saw that same man at Bow Sti’oet Police 
Court in London. He was then in the dock standing beside the prisoner, 
Sir Roger Casement. His name was Bailey. 

Mr. Sullivan — ^No question. 

Daniel O’Donnell, examined by Mr. Travers Humphreys — I am a 
detective-inspeotor at New Scotland Yard. On 28th April I went over to 
Dublin, and on 6th May I went to the Royal Irish Constabulary Depdt at 
Phoenix Park. A man, whose name was afterwards given as Bailey, was 
handed over to my custody, and I brought that man over to London. 
While he was in Dublin that man was seen by some of the soldiers 
who have given evidence in this case. He is the same person. 

Mr. Sullivan — ^No question. 

Edward Parker, examined by the Solicitob-Gbnbral — I am an 
inspector of the Metropolitan Police on duty at New Scotland Yard. On 
the morning of 16th May I went with other officers to the Tower of London, 
where I saw the accused, Sir Roger Casement. I spoke to him, and said, 
“ I am a police officer, and have a warrant for the arrest of Sir Roger 
"Casement; are you Sir Roger Casement?” He replied "Yes.” I 
then read through a copy of a birth certificate I had in my hand, and 
aslved him if he was born on Ist September, 1864, in the district of 
Kingstown, County Dublin, and he replied, "Yes.” I said, "Was your 
" father Roger Casement and your mother Annie Casement? Was your 
"father a captain in the Antrim Militia?” and he replied, "Yes.” I 

* See Appendix for the very interesting statement made by Bailey, taken by 
Inspector Britten at Abbeydomey on 23rd April, 1916. 
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then read the warrant to him, and he made no reply. Exhibit 1 is the 
warrant that I read to him. I took Casement to Bow Street Police Station, 
where he was subsequently charged. After he was charged he said, 
Atyi I allowed to say anything now] ” He was cautioned that if he did 
it would be taken down and used in evidence, and he then said, pointing 
to Bailey, who was charged with him, “ Well, that man is innocent. I 
'' think the indictment is wrongly drawn up against him. If it is within 
''my power to provide defence for the man I wish him to be in every 
" way as well defended as myself, and if he has no means to obtain his 
" defence, I am prepared to obtain them for him.” I produce the London 
Gaaette of 6th August, 1914, exhibit 3. That is the Gazette containing 
the ofl&cial announcement of the declaration of war with Germany. 

Mrl Stjlijvan — ^No question. 

William Egan, recalled, further examined by Mr. Bodkin — I spoke 
of having been at school with a man named Bailey. That man Bailey was 
in the camp at Limburg as a British prisoner of war.. I saw that same 
man in Dublin on 6th May under a military escort. I saw that same 
man at Bow Street Police Court standing in the dock beside the prisoner, 
Sir Roger Casement. 

Further cross-examined by Mr. Sullivan — In the camp at Limburg 
were there French, Russian, and Irish all in the same camp]— No. 

Did not they mix by day] — ^They did in working parties, when they 
were going to work. 

A^at I want to know is, when you went to the camp at first, were 
the French cooking for the Irish prisoners] — ^Yes. 

Do you remember that the cooking for the camp was done in the 
French camp] — No, it waa done in our camp. 

You say they were not moving about the camp freely. Could not 
you visit the French camp] — ^No, unless we had a pass. 

Were passes common] — ^No, it was only a privilege. 

The Soliottob-General — I now ask your lordships to rule with r^ard. 
to the admissibility of that document, exhibit No. 4, the address to the 
Ir^ soldiers which was circulated throughout the camp by German soldiers 
or oflSioers. I put it in this way. This document being so circulated, it 
is plain that the Germans, our enenodes, were using means to persuade 
Iri^ prisoners of war to join the Irish Brigade, the Irish Brigade being 
formed by the German Government, and provided by that Government 
with arms and ammunition,* and so on. At the same time it is proved 
that the prisoner does the isame thing, and so he was in that enterprise 
adhering to and aiding and supporting the German authorities. That is, 
of course, one of the points whic^ we have to prove. I submit to that eud 
this document is admissible in evidence as showing what the Germans were 
doing and what Casement was helping them to do. 

The Lokd Chibdb' Justecd — ^What do you say, Mr. Sullivan] . 

Mr. Sullivan — submit that the argument addressed to your lord- 
ships, and the observations of the Solicitor-General, show that he is 
not relying upon this document having been brought to the knowledge 
or attention of Sir Roger Casement in the course of his visits to Limburg* 
Thj^fore it is a document that is not brought into contact with the 
prisoner or under his observation ; and it is not sought to be admitted on 
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that groTind. The ground upon which it is sought to be admitted is that 
you find other people doing something similar to what he was doing. On 
the charge here, which is not a csonspiracy in any shape or form, I respect- 
fully submit that whatever other people may have been doing, or what- 
ever view they may have been taking as to what benefit or not they 
might derive from what he was doing, unless it is alleged and proved that 
it was a conspiracy between two people to do an act, which has not been 
alleged, and I submit is not proved, the concurrent similar acts of two 
different people are not in themselves evidence of conspiracy to do the same 
act. In the course of life many people seek to attain the same end 
possibly for very different reasons. The fact that you find people seeking 
to attain the same end is no evidence, I submit — ^the mere concurrence of 
events — ^that they are seeking in confederacy, one with the other, to do 
the same thing, which is the essential component of the admissibility of a 
document on ^e ground that it is uttered by the agent. 

[Their lordships conferred.] 

The Loan Chibf Justtge — ^We are of opinion that this document is 
admissible. It is clear upon the evidence as it stands, and we have to 
deal with the case at present upon the evidence as it stands, that Ihe 
German officers and authorities were attempting to seduce the British 
soldiers who were prisoners of war in this camp from their allegiance. This 
leaflet was circulated and distributed amongst these prisoners — ^that is, the 
British prisoners of war — ^who were all said to be Irish in this camp. 
The prisoner Casement had been to the camp and had made a speech or 
speeches, and was attempting to get men to join the Irish Brigade, accord- 
ing to the evidence as given at the moment, and he is diarged with 
adhering to the King’s enemies by giving them aid and comfort. The 
means by which they, the German authorities, were seeking to assist 
themselves was by getting these Irish prisoners of war to join this Iri^ 
Brigade for the purpose stated, and the prisoner was doing the same thing 
according to the evidence as at present given. In these circumstances it 
seems to us quite clear that this document, having been distributed after 
he (Casement) had come upon the scene, and, according to the evidence, 
seeking to bring about the same operation and the same result, the evidence 
of this document, exhibit No. 4, must be admissible in evidence against 
him on this charge. Therefore we admit it. 

The. SouciTOB-GBNmAL — My lord, the document has not yet been 
read to the jury. Perhaps I had better now read it. 

The Lord Chibp JusmoB — Tes, 

The SoiicoTOB-GENiiBAL — ^It is in these terms — Irishmen ! Here is 

chance for you to fight for Ireland! You have fought for England, 
^‘your Connie’s hereditary enemy. You have fought for Belgium in 
'' England’s interest, though it was no more to you than the Fiji Islands. 

Are you willing to fight for your own oountiy? With a view to securing 
** the national freedom of Ireland, with the moral and xnaterial assistance 
** of the German Government, an Irish Brigade is being formed. The 
object of the Irish Brigade ^all be to fight Solely the cause of Ireland, 
and under no ciroumirtances shall it he directed to any German end. 
** The Irish Brigade shall be formed and shall fight under the Irish flag 
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alone; the men ejliall wear a special, distinctly Iri^ uniform, and have 
“ Irish oflSoers. The Irish Brigade shall be clothed, fed, and efficiently 
“equipped with arms and ammunition by the German Government. It 
“will be stationed near Berhn, and be treated as guests of the German 
“ Government. At the end of the war the German Government imder- 
“ takes to send each member of the brigade who may so desire it to the 
“ United States of America, with necessary means to land. The Irishmen 
“ in America are collecting money for the brigade. Those men who do not 
“ join the Irish Brigade will be removed from Limberg and distributed 
“ among other camps. If interested, see your company commanders. 
“Join the Irish Brigade and win Ireland's independence I Bemember 
“Bachelor's Walk! God Save Ireland I “ 

The ATTOKNET-GHNmAL — ^That, my lords, is Ihe case for the prosecu- 
tion. There is no statement. 


Motion to Quash Indictment 

Mr. SxjLLivAK — ^My lords, I intimated at another stage of the case 
that 1 had considerations to address to the Court on the question of 
whether the indictment to which ihe prisoner has since pleaded disclosed 
an offence known to the law and triable before your lordships. I fear 
I shall have to trespass (|n the time of the Court for some little period. 

The Loan Chief Justice — ^Whatever time you may require is at your 
disposal. It is essential that you should have all the time you wish. 
Please do not hurry. 

Mr. Sullivan— WhSt; I was going to say was a matter for the guid- 
ance of the Court, that I should probably occupy, in the debate of this 
matter at any rate, such a period of the afternoon that I would ask for 
personal indulgence that I might not be called upon to speak further 
to the evidence, if your lordships would kindly allow that. 

The Lord Chief Justice — Certainly. 

Mr. Sullivan — ^The indictment which your lordships have before 
you under the new statute sets out the charge as being “ High Treason 
by a^ering to the King's enemies elsewhere than in the King's realm, 
“ to wit, in the Empire of Germany, contrary to the Treason Act, 1351.” 
Now, my lords, we are all aware that that statement, in the description 
of the offence as far as 1 have gone, is certainly not taken from the words 
of the i^tute, 25 Edward III. On the contrary, the words “ elsewhere 
“ than in the King's realm,” so far from following the charge of adhering 
to the King's enemies in the statute, are followed by directly contrary 
words, “ adhering to the King's enemies within his realm,” and, as 
we all know, are followed by the further words, giving them aid dr 
“ comfort within the realm or elsewhere,” as it has been tr^slated. 

My lords, the matter is not agitated for the first time, but there 
is no case as far as I know, and my colleagues, Mr. Artemus Jones, and 
Mr. Morgan especially, hsbve assisted me in my search, and have gone 
^rough a great number of oase^there is, as far as I know, no case 
in which it has ever been submitted to any Court, argued, and. decided, 
that a statute which in terms commences by a declaration that the offence 

67 



Sir Roger Casement. 

shall be committed within the realm has ever after argument been 
adjudged to eztend to an offence outside the realm; no reported case, 
at all events. One case was cited in a previous argument thirteen years 
ago on behalf of the Crown as being an authority that way which 1 shall 
have to deal with at some length, and 1 think I shall prove to almost 
mathematical demonstration that, so far from establishing the proposi- 
tion for which it was cited, it, in fact, was a case of a^ering to the 
Sing’s enemies in the realm in the plainest of plain terms, not charged 
in indictment, but the place lay within the realm of England; and 
from the nature of the trial and tribunal, I hope to point out to your 
lordships that that view niust inevitably be taken. 

The Loed Chief Justice — ^Are you referring to VaAighaai*s case? 

Mr. Sullivan — The v. VoAighcm. I hope to establish that in 

The King v. Vaughan. The offence charged was actually committed 
within the realm, and was tried as such. But, my lords, before 1 come 
'to that, mty I be permitted to develop on an interior line? Treason 
was a generic term applied to a great number of offences, all savouring 
of breach of allegiance to His Majesty the King. The subject of aU 
allegiance itself falls under two totally distinct heads, allegiance of the 
person and allegiance of the occupier of a locality, because, as your 
lordships are well aware, the occupier, even though he be an alien enemy, 
a resident within the realm, owes a local allegiance, if I may use lii© 
term in that context, to His Majesty the King so long as he resides within 
the King’s peace and has his prol^tion. Such a local allegiance is it 
that he, although by birth and personality ah alien enemy, may be 
indicted and convicted of treason to our Lord the King. That is per- 
fectly clear. May I refer your lordships to the first volume of Hale, 
page 92 : '' If an alien army ” — ^it is printed “ army,” it is obvious it 
must be ” amy,” an alien friend — if an alien amy comes into England, 
and here compass the death of the King, Queen, or Prince, this is a 
'' man compassing within this law; for, Ihough he be the natural subject 
of another Prince, yet during his residence here he owes a local allegiance 
“ to the filing of England, and though the indictment shall not style him,” 
a natural bom subject. It then proceeds to deal with the form in 
which he may be indicted : If an alien amy subject of another Prince 
” comes into this Kingdom and here settles his abode, and afterwards war 
” is proclaimed between the two Kings, and yet the alien continues here 
” and takes the benefit of the King’s laws and protection, and yet oom- 
passes the death of the King, this is a man compassing within -^is law ; 
for, though he be the natural subject of another Prince, he shall be 
” dealt with as an English subject in this case, unless he first openly 
remove himself from the King’s protection by passing to the other Prince, 
or by a public renunciation of the King of England’s protection.” We 
are not dealing with that. Then further he deals with a merchant coming 
into the realm and a foreigner residing and trading here under the filing’s 
protection. I do not think on behalf of the Crown it will be for one 
moment contended that a resident within the kingdom, although the 
subject of a foreign prince, is not bound by tlie local alle^^ance of which 
I speak. The importance of that in considering the point to which I am 
approaching is that a man may in truth be the subject of two allegiances 
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80 long as he is on land, for he is subject to the allegiance of his natural 
prince and he is subject to the allegiance of the prince in whose dominion 
he may be. When we come to consider what the statute of Edward III. 
dealt with, it will be of importance, I submit, to bear in mind that one 
of the reasons why Parliament, or the declaration submitted to Parlia- 
ment, contains the words '' within the realm was consciousness of the 
fact that once you went without the realm, in the sense of going into 
the realm of another prince, you were there dealing with a man who 
might be in a difficult position, and who was not in the free untrammelled 
allegiance to a single prince that His Majesty’s subjects within His 
Majesty’s own realm might be. That will at once distinguish the position 
of : one who, going outside the realm, namely, outside the four seas, 
nevertheless does not pass into the realm or under the allegiance of 
another Sovereign. Thiis case is that of a man upon the high seas, the 
natural bom subject on the high seas, outside the four seas, which 
I win show to your lordships are unquestionably, for the purposes of the 
construction of the statute, within the realm of England, with reference 
to the cases — ^the man who passes on to the high seas, it is true that 
he may be without the realm — ^but I think I will show your lordships 
authority that he is still within the King’s dominions, and under the 
sole duty of allegiance to his one Sovereign, and under allegiance to nobody 
eLse, while he ie upon the high seas. 

The Lord Chiisf Justigb — Speaking generally, with reference to the 
particular words of the statute for the moment, you are leaving the 
words of the statute and dealing with the common law. 

Mr. SullivjIN — ^F or the purposes of- approadhing the wording of the 
statute. 

The Lobd Chief Justigb — ^Is not there authority for this proposition 
that a man without the realm may be ezcused for what would otherwise 
be an act of treason if he commits it imder terror of death? I thought 
the law had always drawn that distinction. 

Mr. SuixiVAN^ — think the authority goes even further, because the 
man who within the realm joins in the levying of war upon His Majesty 
ie ezcused under the doctrine your lordship mentions. 

The Lobd Chief Justigb — If it is right to say there is authority 
for the doctrine that 1 put forward to you, it would seem to indicate 
there is the offence of treason apart alto^ther from whether it is within 
this statute if it is a breach of duty or of alle^ance committed without 
the realm. 

Mr. SuLLivaii — ^For the purpose of argument 1 may be permitted 
to oohoede that, but it would not be treason within the statute. 

The Loan Chief Justice — ^That is another point. 

Mr, Sullivan — ^Nor would it have been charged if soxight to alle^ 
it against a person in old times under adhering, but of compassing the 
dea& of the King within the earlier decisions, that every^ing must 
be reduced down to that basis of inference, that once you do any act 
of treason it could be said to be evidence of the primary act of treason 
which was the compassing and imagining of the King’s death. I deal 
with this as an approach to the words of the statute and with reference 
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to the cases cited purporting' to be binding with reference to this matter. 
Under the statute your lordships will note as an argument that the 
words of the statute " within the realm meant within the realm; 
there is no procedure. Procedure was the very essence of common law 
in those days. You could not find a venue for the offence committed 
outside the realm till a period that I will come to when venue was pro- 
vided by statute. Tour lordships will find in the 2 Dyer, in the Third 
Philip and Mary, case 131b, the opinion of the judges there delivered 
was that there was no venue for various treasons until, my lords, it 
was provided by the statute of Henry VIII. Accordingly it is, I submit, 
abhorrent to the ideas of jurisprudence that a statute should create an 
offence that could be only, so to speak, in the air, that a man could be 
a criminal by statute, . and yet there would be no means, on the con- 
struction of the statute which made him criminal, of determining what 
should be. done with him for the crime that he had committed ; and if as 
late as the reign of Philip and Mary the opinion of the judges was to 
this effect, and it was only cured in the reign of Henry VIIL, your 
lordships wiU have, all that long period of time between the passing of 
the Act of Edward and the passing of the statute of Henry VIIL, in 
which on the construction sought by the Crown there were crimes of 
which there was no Court to t^e oogniaanoe. The mistake with regard 
to this matter, for I submit there has been a mistake., originates with 
the waitings of Coke. So far as the research of my colleagues can 
go, they can find no earlier authorities; but when you come to deal 
with Lord Cokers writings your lordships will find that this part of the 
Third Institute dealing with the subject, in which the statement is made 
in plain terms, does not purport to be a portion of his speculative 
writings, on which Stephen comments so bitterly, but purports to be 
an exposition of the result of the investigation of the authorities which 
he cites as supporting him in his contentions. At the bottom of page 10 of 
the Third Institute your lordships find in the marginal note at the bottom 
“Adherent.’' .This is here explained, viz., “in giving aid and comfort 
“ to the King's enemies within the realm or without, delivery or surrender 
“ of the King’s castles or forts by the King’s captain thereof to the King’s 
“ enemies, witein the realm or without for reward, Ac., is adhering to the 
“King’s eneiny, and consequently treason d^lared by this Act.” His 
references are interesting bemuse they have nothing whatever to say to 
the proposition which he so boldly etat^, and, as far as we c^ discover, 
stat^ for the &st time, that adhering within the realm means adhering 
within the realm or. without. The first reference is to the Book of 
Assize and Pleas of the Crown. His other references are to the Rolls 
of Parliament. He gives four references, the 7 Richard II., items 15, 
17, and 24, and the 7 Henry IV., item 47- Now, none of those oases 
have anything to do with the statute that I ask your lordships to construe. 
If your lordships take the 7 Richard II., item 15, one of the matters 
cit^ for the justification -of this proposition, it is a case of the surrender ■ 
ci the King’s castle ; that is an of adhering* abroad. 

The Loan Ceubf Jttstiob — ^That is given sffterwards by Hale, Poster, 
and a number of a.uthoritLe8. 

Mr. ST7LLiv.sjr — ^And Hallam’s comments on Hale’a timid acceptance 
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of doctrines he would not. himself have enunciated is borne out if we find 
the foundation of them repeated and obviously copied; the foundation 
does not, in fact, exist. When I come, as I will be able to come, of 
course, to deal with the statement in Hale, 1 will again have to poiht 
out that Hale does not purport to be dealing in speculation as to what 
construction the statute ought to have ; he only repeats all these authori- 
ties as being passages from Lord Coke as being the foundation of the 
doctrine which he again quotes from Lord Ck)ke. 

The Lord Chief Justice — ^What I am not quite clear about in 
following your argument is this. Do you say it is not a crime at common 
law for a British subject to adhere to the Eing^s enemies without the 
realm? 

Mr. Sullivan — ^For the moment the argument is not addressed to the 
common law at all. 

The Lord Chief Justice — tell you why I am putting that to you ; 
we cannot lose sight of it» 1 think. You are quite justified in saying, 
if you think it right, that it doe6 not affect your argument; but if we 
have to construe tee statute of 1351 we have also to bear in mind what 
has been said by other great judicial authorities as to the statute, par- 
ticularly Lord Blackburn, who said it was declaratory of tee common law. 
You are thrown back to tee common law of tee realm in order to under- 
stand tee statute. 1 quite agree we still have to construe tee language 
of tee statute and are bound by it, but it is important to see what tee 
common law of tee realm is. 

Mr. Sullivan — submit by tee common law of tee realm at tee 
time of teat statute it was periectly clear teat the common law could 
not deal with treasons abroad, for the reason teat they would not be 
triable at common law. 

The Lord Chief Justice — Because you say there was no venue? 

Mr. Sullivan — Because I say there was no venue. That is a very 
strong argument. Again Lord Coke I will have to cite. He purports to 
give authority to show that venue could be found; and teat again, on 
being searched, does not bear out tee proposition for which it is cited. 

The Lord Ghibf Justice — ^Are you going to come to tee 2 Dyer, to 
which you, made reference? 

Mr. Sullivan — ^Yes. On tee question bote as to tee common law 
and tee statute tee . opinion of the judges is teat tee cases of treason 
without tee realm were not triable before, at tee earliest, the 28 
Henry VIII. The first item upon which Lord Coke passes his opinion 
is tee 7 Richard II., item 15 on tee rolls. That is not a case of 
treason ; it is an impeachment of tee Bishop of Norwich for pecidation 
and breach of contract with tee Crown. An investigation of tee case 
shows teat it was in his capacity as Army contractor teat tee Bishop 
was impeached, having apparently contract^ with tee Crown to furnish 
forthwith an army of certain dimensions and maintainment, and having 
failed to do so, and having also dealt with supplies in a maimer which 
apparently did not commend itself to tee Court. It was not dealing 
with treason at all. So far as can be discovered it was not a case 
of treason.; at all events it is charged in teat very general way, and on 
investigation it is very hard to say, even if you had got behind tee statute 
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of tho old days of aocroadunent of tlie Royal prerogative, how that 
breach of contract to supply the King with the men he undertook to enlist 
could possibly have been treated as treason. At all events, it was not 
treated as tr^son. 

Item 17 is a case of two persons named Cressyngham and Spykea- 
worth, custodians of the castle in Flanders, who were put in arrest, and 
put to their answer in Parliament for surrendering the castle. There is 
no mention of treason in the Act. One of the persons was released, and 
the other, his answers* not being considered satisfactory, waa committed 
during the pleasure of His Majesty; it does not purport to be treason, nor 
is any word savouring of treason alleged in the Act, 

Mr. JusTiCB Avort — ^What else does it purport to he? 

Mr. Sullivan — It was probably a case just as the court-martial on 
a naval officer for losing his ship, and investigation of the loss; it was 
an investigation of the circumstances under which the castle was cap- 
tured. When 1 come to these cases in Hale I find that I am, in fact, 
giving Hale’s own answer to this particular case,, because the case of the 
castle is dealt with in Hale, and when I come to deal with Hale yom 
lordship will see that he is not satisfied that this is treason, saving ^at, 
of course, it might be treason if he traitorously surrendered the castle, 
but the case itself does not show that any such charge was ever involved. 

Then item* 24 is another case of surrendering a castle, and taking 
money as part of the terms. It is not charged, my lord, either under 
the statute or as treason, nor is the word adhering ” mentioned. 
The defendant is reproved by the Chancellor for treating with the enemy 
without the King’s authority. One of the knights who were defendants 
(they were all put to their answer in Parliament) is accused of accroach- 
ing the Royal power by issuing letters of safe conduct without the Royal 
authority, and apparently taking money for doing it. That was the 
charge in that case. There is no conviction for treason; they were com- 
mitted to prison tiU they paid a ransom, and the charge, which was very 
loose, was not tmder the statute or in respect of treason at all ; it seems, 
to have been some charge of corruption of some sort; but it is impossible 
to spell into that any conviction under the statute of Edward. Further- 
more, these cases cited are all cases of military- oommanders in the service 
of the King. The military commander in the service of the King was 
always within the jurisdiction of the King’s Marshal, whoever he was. 
The military servants of the Crown have, so . far as I know, always b^n 
on a diflerent footing to the ordinary civil subject of His Majesty with 
regard to their obligations, and with regard to the means by which they 
may have been dealt with for military ofifences coming within the cog- 
nisance of the marshal or constable. At all events, none of these cases 
cited for the bold statement in Lord Coke’s text have the slightest bear- 
ing to justify Lord Coke in making the statement. It is interesting to 
note with regard to these military offences that in the reign of Que^ 
Anne a statute was passed, the Mutiny Act of the 7 Anne, which I will 
refer to afterwards, and in the Mutiny Act of the 7 Aime there is an 
express section dealing with what would he adhering to the King’s 
enemies in respect of persons in military service of Her Majesty abroad. 
It is then decided to be high treason, and apparently created high 
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treason, and it certainly would be a strange comment on the statutory 
authority, if in truth it has been high treason for hundreds of years, 
that, nevertheless, a section should be introduced into a Mutiny Act as 
late as the 7 Anne declaring it to be high Reason if it clearly had been 
within the statute that we are dealing with, the 25 Edward III, 
Military persons have always been outside the ordinary jurisdiction, and 
for that reason, as I think Sir Matthew Hale agrees, these cases are of 
little use, and certainly are little justification for reading the statute in 
the way in which it was sought to be read. 

The Lord Chief Justice — The reference to Hale in dealing with thia 
is pages 168 and 169. 

The Attorney-General — 1 was asking my friend for the reference 
with regard to the criticism of Coke. 

Mr. Sullivan — It is the criticism of oases. 

The Lord Chief Justice — I thought Hale was more emphatic about 
it; he took the same view. 

Mr. Sullivan — must have misconveyed myself if I suggested to 
your lordship that I was going to quote any passages of Hale criticising 
Lord Coke; the criticism of Lord Coke was my reference to Stephen's 
criticism of Coke. 

Mr. JuBTiOB HoRBiDop — Understood you to say that Hale had dealt 
with the. case, and had said that if it had been sought to be done 
traitorously it might be high treason. 

Mr, Sullivan — will read it; it is at the bottom of page 168, the 
last page. 

The Attorney-General — ^Will not you read page 167 first, at the 
beginning of the second paragraph? 

Mr. Sullivan — ^If you please, “If an Englishman during war 
“ between the King of England and France be taken by the French and 
“ there swear fealty to the King of France, if it be done volimtarily, it is 
“ adhering to the King's enemy; but if it be done for fear of his life, and 
“ then he returns, as soon as he might, to the allegiance of the Crown of 
“ England, this is not adherence to the King's enemies within this Act." 

Mr. Justice Horridgb — ^This is the Act of Edward? 

Mr. Sullivan — ^Yes, the Act we are dealing with. 

The Lord Chief Justice — ^That was the kind of authority that I had 
in mind when putting the proposition of the common law to you. If 
that is right it establishes it at common law against you. 

Mr, Sullivan — it is right it is put not as a statement of the 
common law but as a statement on the statute. 

The Lord Chief Justice — ^That may be only arguing in a circle; 
there you, at any , rate, have authority for saying the statute of 
Edward in 1351 was merely to declare the common law, because there 
was some doubt about it. 

Mr. Sullivan — ^It is a circle. 

The Lord Chief Justice — have come across somewhere in the read- 
ing for the purpose of this case, I think it is Sir John Campbell, wh^ 
Attorney-General, said the statute was passed to get rid of that miserable 
state of things, and that is why the statute of Edward III. was passed. 

Mr, Sullivan — ^Though in a circle, I submit, so far from weakening 

73 



Sir Roger Casement. 

my argument, that strengthens my argument. If you find cited, whether 
you call it under the statute or by common law, authorities for a pro- 
position applying to the statute, that is strong evidence that if the 
authorities are, in fact, mistaken as to the basis of decision, and there 
never has been a decision upon it, that then your lordships will have 
to construe not the common law but the statute in the terms of the 
declaration as representing whatever the true meaning of those terms 
may be, the common law anterior to it. Now, my lords, I was passing 
to the bottom of page 168, unless the Attorney-General wishes me to 
read any more. 

The Attoknbt-GhnhraIi — ^N o, I wanted that paragraph which sug- 
gested what my lord said. I think at the top of page 168 you have 
Weston's case. 

Mr. SuiMVAN — ^Yes. This was the case of William Weston for 

'' delivering up the estate of Oughtrewicke, and John de Gomenys for 
delivering up the Oaatle of Ardes, in Prance, both of which were im- 
peached by the Commons, and bad judgment of the Lords in Parlia- 
“ment." 

Mr. JxrsTEOn HoBEmG^D — ^Are these the cases you gave under the items? 

Mr. SuLiiivAN: — ^No; this ia a new case cited by him, the 1 
Richard II. , No. 40. William de Weston was to be drawn and hanged, 
but execution was respited; and execution waa respited in the second 
case. . Then: ** And note, Ibough the charge were treason, and possibly 
the proofs might probably amount to it, and WaJsingbam, sub armo 1 
Richard II. , teUs us it '^as done by treason ; yet the reason expressed in 
the judgment against Weston is only " — then he quotes the judgment, 
and he says, passing on to the passage 1 wished to approach, " The 
** truth is, if it were delivered up by bribery or treachery, it might be 
treason, but if delivered up upon cowardice or imprudence without 
treachery ” — ^purely upon the suggestion I made, it was an inquiry 
into the method of the' delivery of the. castle — thoxigh it were an offence 
'' against the laws of viar, and the party subject to a sentence of death by 
martial law, as it once happened in a case of the like nature in the late 
times of trouble, yet it is not treason by the common law, unless it was 
. '' done by treachery; but though this sentence was given in terrorem^ 
” yet it was not executed : it seems to be a kind of military sentence, though 
“ given in Parliament." That ia the passage I wished to refer to. 

Mr. Jttstiob Hobridgb — T hat is a very strong line, that it would not 
be unless it was done by treachery." That ia not a mere “ might 
it is defining the law. 

Mr. SuLMVAN — The truth is, if it were delivered up by bribery or 
“ treachery, it might he treason." 

Mr. JnsTTOB Hokbidgb — ^T he last sentence you read is what I was 
referring to; " Unless it was done by treachery." 

Mr. SuLiJVAK — " Yet it is not treason by the common law, unless 
“if was done by treachery; but though tlus senteiDoe was given in 
“ terrarem^ yet it was not executed; it seems to be a kind of military 
“ ^ntence, though ^ven in Parliament." 

The Lobd Chibp JtTSTiCB — ^That means if it was surrendered by reason 
of cowardice or imprudence, then it would not be treason at common 
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law, or might not be, whichever phrase you choose to adopt; but if, on 
the other hand, it was surrendered by reason of bribery or treachery, 
that would be treason. Is not that the effect of it? 

Mr. Sullivan — I submit not. I submit, when you read the whole 
passage, he really is not dealing with the question of adhering outside the 
realm at all, and is simply dealing with these two cases, and establishing 
nothing . with regard to the statute or the common Law, and he simply 
passes from them dismissing them as military sentences, throwing no 
light one way or the other. 

The Lokd Chibp Justice — ^That is an observation which is justified, I 
think, in my opinion, so far as it relates to surrendering the castle of 
the King by reason of cowardice or imprudence; but it is not justified 
if it relates to the surrender of the castle by reason of bribery or treachery; 
he seems to draw that very distinction. He says cowardice and imprudence 
is not treachery, but military law, 

Mr. Sullivan — The opening statement, where one expects to find, the 
most definite opinion, if definite opinion exists, is “ The truth is, if it 
‘‘ was delivered up by bribery or treachery.^' That is the extreme case; 
it might be treason. 

Mr. Justice Horbido&— Supposing treason was not known outside 
the realm, it seems a funny sort of dissertation ; he is dealing with giving 
up a castle outside the realm, and it seems, to my mind, a very large 
order to have this alternative put if the law was that there was no such 
thing as treason outside the realm. 

Mr. Sullivan — ^What 1 am dealing with is, you will always have to 
come back to I^rd Coke's authority to find the substance of the doctrine 
of treason outside the realm. Apparently Lord Coke thought it required 
authority to support it, and, my lord, I cite page 168 of Hale to the effect 
that these cases of the delivery of cautles by their military custodians 
are not oases on the statute, and therefore are not authorities. The cases 
at all events are not authorities oh the matter that I am dealing with. 

Mr.. Justice Hobbidg;b — ^Had not you better read the next passage; 
that is one of the difficulties I feel in your way; the statute of Henry 
touching the trial of forei^ treason, viz., adhering to the King's 
“ enemies, as also for compassing the King's death without the kingdom, 
" at this day the statutes of 36 Henry VIII., chapter 2, hath euffiaently 
“ provided for it." 

Hie Lobd Chief JueI&cb — ^I t is under the Statute this jurisdiction 
arises. 

Mr. Sullivan — have not come to the statute of Henry VIII., but 
^ the passage I cite in my submission, until you have the statute of 
Henry VIII. matter would be pure speculation only, because there 
^uld not be crimes for which the man could not be tried. If the authority 
in Dyer is correct, wEch apparently he suggests, the statute of Henry VIII, 
provides for the trial. 

Mr, JusTiOB Avort — ^Waa not an English subject who oommitted 
murder abroad triable in tillis country if he came back? 

Mr. SuLLivAN’ — ^I think not, my lord, at common law; I think the old 
difficulty of venue existed; that is my impression reading it, thou^ at 
the moment I cannot give the answer on the book. 
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Mr. JnsTiOB Avort — think you will find authority for th© proposition 
he can be tried, and if he can be tried the Court probably found some 
way out of the difficulty about venue. 

Mr. Sullivan — ^At the moment I am under the impression that, until 
some statutory provision was made, the common law took no cognisanoe 
of what a man did on territory that did not belong to the common law, 

I will have to cite, when I come to deal with The King v. Vaughan^ 
and other cases of that type, authorities that the common law had no 
cognisanoe even of crimes committed within the realm, where the portion 
of the realm within which they were committed was outside the common 
law jurisdiction; it was to remedy that that one of the statutes was 
passed; there are two statutes of Henry VIII., the 28 Henry VIII. is one 
and the 35 Henry VIII. is the other. 

The Lord CaDusor Justiob — ^The 35 Henry VIII. we shall have to look 
at. Before you leave Hale there is a passage which seems to have a 
very direct bearing upon the point we are discussing at page 169; I do 
not think it has been read: Touching the trial of high treason.’’ 

Mr. Sullivan — ^Mr. Justice Horridge read that just now. 

The Lobd Ceoef Justice — ^But 1 want the last part of it: Touching 
** the trial of fo^ign treason, viz., adhering to the King’s enemies, as 
also for compassing the King’s death without the kingdom, at^this day 
the statutes of 36 Henry VIII., chapter 2, hath sufficiently provided for 
it.” This passage I want to call your attention to : ** But at common 
” law he might have been indicted in any ooxmty of England, and especially 
‘‘ where the offender’s lands lie, if he have any.” The authority for that 
is the 5 Richard II. If that is right, it gives authority for the trial 
for foreign treason in any coimty, particularly in a county where 
offender’s lands lie. 

Mr. Sullivan — ^If, iili truth, that was supported by the authority given, 
that would get over the difficulty I allege. 

Mr, Justice Horbidgb — ^And it would be inconsistent with what you 
teU us is the result of the case in the 2 Dyer. 

Mr. Sullivan — ^An investigation of the case cited shows it to be 
as follows 

The Lord Ghznf Justiob — ^You have considered it. 

Mr. Sullivan — ^Yes. It was the case of a riot at Cambridge in 
which the burgesses rioted, and in the ooiir^ of the riot apparently 
made some attack on the colleges, and some attempt to bum their 
charters. The case in question is that the burgesses were summoned to 
Parliament in respect of th© riot occurring in their town, and their towns- 
. men attempting bum the records of the University; the burgesses 
were summoned to Parliament to show cause why their charter should not 
be forfeited. . 

The Lord Cmsir Justiob — Are you suggesting that is the authority 
for this proposition in Hale? What’has that to do with foreign treason? 

Mr. Sullivan — ^My colleague, Professor * Morgan, has investigated 
every one of these more ancient oases, and he returns me this extract of 
the case cited, and if there is some other case, I can only say it is not 
this one. 
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The Lord Chibf Justice — It seems to me miles away from the point; 
it is not like Sir Matthew Hale. 

Mr. Sullivan — ^Is not this a justification for Stephen’s Commentary 
on Coke, at page 67, that passages in the Third Institute are often entirely 
unwarranted by the authorities which he quotes for them? 

lie Lord Chief Justice — It is a novel proposition to say that because 
Stephen commented severely on Coke, that therefore we are to take 
the same comment as made on Sir Matthew Hale. 

Mr. Justice Horridoe — That cannot be the case; there must be some 
mistake about that. 

Mr. Sullivan — ^I agree; it does seem to me a transference to an 
object that was not within the original ambit of the statute. I quite 
forgot it was Hale I had open before me. 

The ATTOROTT-GrBOTRAL — ^I have sent for that particular case. My 
learned friend will allow me to point out it may or may not be the 
ground of the comment made by the learned author, Hale, but the 
advocate who appeared for the Crown said, in Gallon^ s case, If a 
man be adherent to the Eing’s enemies in France, his land is forfeitable, 
and his treason shall be tried where his land is, as has been oftentimes 
''done in respect of the adherence to the King’s enemies in Scotland.” 
That was said in the course of the argument. 

The Lord Chief Justice— What do you mean by Gall(m*s case? 

The Attornet-Gbnbral — lhat is the case referred to. 

Mr. Sullivan — ^It was the case of the burgesses of Cambridge. 

The ATTOiwqiiT-GBNBRAL — I have sent for it. 

The Lord Chief Justice — It does seem so strange, though it may 
be so, that in those days when there was so much happening abroad in 
which the Kings of England were interested, that it should not have 
been treason to commit the act in France, but treason if committed in 
England. 

Mr. Sullivan — ^Is the reference right, the 6 Richard II., tri^ 64? 

The Attornet-Genbral — ^That is Feter Gallon/ s case. 

Mir. Sullivan — ^How there came to be discussion on the law of treason 
in the case I referred to I do not know. The case was looked up on 
the Roll of Parliament. 

The AttOrnet-General — tmderstand it is reported in Fitzherbert’s 
Abridgment. 1 only happen to know of the case because I have the 
reference in the passage to the argument of the representative of the 
Crown. 

The Lord Chief Justiob — I know there is a reference to it in Fite- 
herbert’fi Abridgment. We will see what the case is. 

Mr. Sullivan — ^We may perhaps have looked at the wrong case. 
Sir Matthew Hale is more likdy to be right than we are. My friends 
got it from the Rolls of Parliament, and apparently the reference ie at 
all events consistent with the Rolls of Parliament. There may be a mis- 
apprehension about it. Hale introduoee some new cases. Stephen’s 
Commentary on Hale at ptjge 62 ie that he is too fond of repeating Coke 
literally and ignoring his mistakes. That is what Stephen says about 
Hale. Hale quotes three cases from the Close Roll, namely, 6 John, 
membrane 19; 7 Edward III., part 1, membrane 15 and membrane 9. 
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They are aJl prior to the statute. The first is apparently throwing little 
light on the subject, because it deals with the confiscation of the lands of 
the barons who renounced their allegiance to King John in Normandy. 
We are all familiar with the disputes that were going on in Normandy 
as to who was the King of Normandy; the position of a baron in thpse 
days must have been a somewhat difficult one, not from the dual alliance 
but the dual claims of his alliance, and they fought out their battles over 
his body. The barons in Normandy who acknowledged fealty to the 
wrong lord had their lands forfeited in the reign of John. This is before 
the Act, and it does not throw much light on the subject we are dis- 
cussing here, and would, perhaps; involve considerable investigation on 
feudal law. 

The Lord Chief Justiob — I am very loath to interrupt or to inter- 
fere with your argument, because it is obviously based upon a very 
complete research, but the difficulty is we must at some time come to 
more modem times, and the law laid down there. You see these matters 
have been discussed, and although it may be true that Lord Coke went 
further than he was justified in going, stiU if you find that later authori- 
ties have adopted that view, and that there is a judicial authority for it, 
even though it does not actually decide the case, it is asking much of us 
to ask us to decide that Lord Coke was wrong. 

Mr, Sttllivah — ^If I submit there has been no case decided on it 

The Lord Chief Justice — Not on the express point. 

Mr, SunmvAH — If, as I submit, this is a case of first impression, so 
far as the decisions upon it go, by any Court of justice affecting either 
person or property 

The Lord Cbdbf Justtob — ^Is that quite right? 

Mr. SuimvAH — I say if it is. 

The Lord Crtto Justiob — do not follow. You will tell me directly 
when you come to it how. there could be a conviction in Lynches case if 
the present argument is right. Lynch was indicted for treason in South 
Africa. 

Mr. SuLMVAH — am going to deal with Lynch? % case, in which the 
case was allowed to go to the jury, but I preferred to deal with the 
authorities there cited. 

The Lord Chebf Justioib — do not want to take you to Lynth^s case at 
once unless it is .convenient. I doubt whether we serve any useful purpose 
by looking too much into these earlier authorities when we have to deal 
with modem times and the law that binds us now. 

Mr. SuimvAH — am sorry your lordship did not express any desire 
beforehand that it might be most necessary to deal with The King v. 

That is reported in 1908 King^s Bench at page 444. In the Law 
Reports, report of The King v. Lynch, this point is not reported. 

The ATTOHHEfr-GBaiBRAn — Yes, at page 446. 

Mr. SuimvAN — ^There was a motion to quash the indictment. 

The ATTORNBT-GBNjHRAir--On this 

Mr. SuMJVAH — On this ground, but. your lordship sees that there is 
simply a Very short argument given, and the only decision of the Court is 
upon a matter of procedure; that is why I originally called attention to it ; 
the only judgment of the Court is not upon the point we are -considering, 
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but solely on the question of procedure whether the indictment should 
be quashed. 

The Lobd Chief Jtjstiob — I do not know whether you have had the 
opportunity of reading the long argument upon it. 

Mr, Sullivan — Yes, I have, from the diorthand notes. 

Mr. Justice Avort — The point was repeated on the ooncluaion of the 
case for the prosecution. 

Mr. Sullivan — I shall have to treepass again and borrow the diorthand 
notes of The King v. Lynch. 

Mr. Justice Avort — ^You will find on the conclusion of the case for 
the proeecution the argument was really put before the Court ; it was quite 
shortly put at the earlier stage. 

Mr. Sullivan — So I noticed. The argument comes at page 107 of 
the shorthand notes, and is continued on page 108. There is an authority 
eited — Maclcune^s case and Smith O^Bri&n^s case — and the observation of 
Mr. Justice Finucane is stated later on, namely, that the adherence is 
imputed to the person charged, not to the place of the offence. The 
important matter to show what was in the mind of the Court is the manner 
in which Lord Alverstone dealt with The King v. Ycmghcm at page 109 — 
‘‘ It seems to me that The King v. VoAighaan is a direct authority against 
“ you ; it is in the 13 State Trials, and the passa^ is at page 526 and page 
“ 626. I have no doubt you have looked at this most carefully, Tlere 
“ are passages in Hale and others that are against this contention. They 
“ may be the relics of a barbaric age, but you have to deal with them.^* 

There is an observation further up on the same page by the Loord 
Chief Justice — “ I have no doubt you have considered it, but it seems to 
“ me that The King v. Vaughcm is a direct authority. The charge against 
“the prisoner is left to the jury upon the count oi^y of adhering to the 
“ King’s enemies, that being done upon the high seas, and the point is then 
“ attempted to be taken that he was not a British subject at all.” The 
Attorney-General calk attention to the fact that there is no count for 
compassing, as the coimsel for the defendant had suggested, and then the 
Lord Chief Justice says, “ It seems to me The King v. Vcmghcen is a 
“ direct authority against you.” Then he says, I have no doubt you have 
“ looked at it most carefully ; there are passages in Hale and others that are 
“ against this contention. They may ^ the relics of a barbaric age, but 
“ you have to deal with them.” 

Then there is a quotation from Hale. The argument of the Attorney- 
General commences at the bottom, of page 111. And he says, “ 1 men- 
“ tioned a statute which was passed in Ihe eighteenth year of George II. 
“ which related to the case of a certain number of English subjects who had, 
“ while this country was engaged in war with Spain, taken eommissdons from 
“the Spanish Government and been guilty of buccaneering and piracy in 
“ the West Indies. The statute was passed to remove any doubt that iheee 
persons might be tried for piracy although the act that they had com- 
“ xnitted was also one of high treason. I shall just read, the words of the 
“ statute.” I will deal with the statute in one moment. He cites the 
dictum, because he admits it is no more, of Mr. Justice Willes, in advising 
the Lords in MulcaJiy^s case ; that is dearly a dictum, and no more. 

The Lord Cbxbf Justiob — think that is quite right ; it was not 
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necessary for the decision, but that was the opinion of all the judges. It 
■was the opinion of the judges delivered to the House of Lords in Mulctth^s 
case, and they construed the language of the statute of 1351 contrary to 
your present argument. 

. Mr. SunLiVAN — In the summary of the argument in the House of Lords 
it would appear he said at the bottom of page 317 — '' By the statute of 
26 Edwaixi III., statute 5, chapter 2 (extended to Ireland by Poyning’s 
Act, see O'Brien v. The Queen)^ it was <ieclared to be treason.” Then he 
purports to quote the words of the statute — “ When a man doth compass or 
'' imagine the death of our Lord the King,’’ &o,, or if a man do levy war 
against our Lord the King in his realm or by adhering to the King’s 
''enemies in hie realm or elsewhere and thereof he proba5)ly attainted of 
"open deed.” He purports to quote the words of statute because it 
is in inverted commas. It was a dictum pure and simple ; the case of The 
Queen v. MvZcdh^ had nothing to say to treason without the realm at all ; 
the point ^at went to the House of Lords did not involve that question. 

The Lord Cbot Justice — think you are quite justified in saying 

that. 

Mr. SuLLivAKT — ^The case is reported in 3 English and Irish appeal 
oases at common law, and the decision in the Ccmrt below, apart from 
this question of the jury, and the only matter of argument in the Court 
below, was whether a man could commit an act in Dublin when not in 
Dublin himself to commit it, it being proved it was done by a member of 
the Corporation of which he was proved to be one. 

Mr. Justice Horktoge — have not the copy of Lynch’s trial in the 
shorthand notes, but 1 have The Times Law Reports, and it seems that ■fche 
point was not only taken, in the first instance, before plea, but was taken 
afterwards at the dose of the case. 

Mr. SuimvAN — ^At that time the argument was developed. 

Mr. Justice HoRiunGB — Whether rightly or wrongly, the Lord Chief 
Justice must have decided the point by leaving the issue to the jury. 

Mr. SumiVAN— He did, on the authority of The Kmg v. Vaughan^ 
which the Lord Chief Justice more than once repeats is conclusive and 
decisive on the subject; and if he was right in that, and if The Ki/ng v. 
Vdughan that he purports -to follow is conclusive on the subject, I could not 
hope to oonvinoe your lordships after this lapse of time, and your lordships, 
in this Court at all events, would follow the same precedent. Now let me 
take The King v. VoAighan, which is reported in the 13 State Trials. 

Mr. Justice Avort — ^I t is also reported in 2 Salkeld. 

Mr. SumivAN — I am reading at column 487 ; that will give your 
lordship the indictment for the trial of Captain Thomas Vaughan. It was 
an indictment tried before Sir Charles Hedges, judge of the High Court of 
Admiralty, the Lord Chief Justice Holt, Hie Lord Chief Justice Treby, the 
Lord Chief Baron Ward, Mr. Justice Turton, and others of His Majesty’s 
Commissioners. It was tried before the Lord High Admiral and the other 
persons that were mentioned in the statute that I will have •fco open to 
your lordships, as showing conclusively that it was tried in respect of acts 
don© within the realm of England, though not*within the jurisdiction of the 
common law. 

Mr. JusTTOB Avort — Surely that was a trial under a special Com- 
miseion. 

80 



Motion to Quash Indictment. 

Mr. SuLMVAN — ^It was presided over by the judge of the High Court 
of Admiralty. 

The Lord Chlesb Jxtsticjb — And Lord Chief Justice Holt. 

Mr. Sullivan — ^Yes. I suggest that since the President of the Court 
was the Admiralty judge, that Slows it was tried under a statute which I 
will pass to, and I will show that the judge of Admiralty and divers other 
weighty persons, that were construed to mean Her Majesty's judges, sat 
with him under the statute of 28 Henry VIII . 

The Lord Chief Justice — There is no doubt whatever it was an 
indictment for high treason on the high seas. 

Mr. Sullivan — It was aaa indictment for high treason within the 
realm, as I will show your lordship; it was on the narrow seas. I will 
show that at that date there was no doubt or question that the place 
where the acts were committed was within the realm of England. The 
date of the trial is in 1696, and in 1696 to doubt the realm of England 
extended to the narrow seas would itself be such an act as might have 
been extremely dangerous to a century earlier. I am reading two-thirds 
down column 488. The prisoner was indicted for '' being then on the 
“ high seas, within the jurisdiction of the Admiralty of England, about 
“ 14 leagues from Deal, did then and there by force and arms falsely, 
maliciously, and traitorously aid and help and assist the enemies of our 
said Lord the King." That is the first count. The second is of great 
importance: " As a false traitor against our said Lord the King further 
designing, practising, and with his whole strength intending the common 
peace of tranquility of this kingdom of England to disturb," an offence, 
observe, against the common peace of the kingdom, " and . a war and 
'' rebellion against the said King upon the high seas within the juris- 
** diction of the Admiralty of Kugland to move, stir up, and procure; 
and the said Lord the King, from the title, honour, royal name, and 
imperial crown of his kingdom of England, and dominions upon the 
high seas, to depose and deprive; and miserable slaughter of the sub- 
jects of the said Lord the King, and this kingdom of England, upon 
“ the high seas, and within the jurisdiction aforesaid, to cause and pro- 
'' cure; on the said 8th day of July, in the said seventh year of the King, 
'^upon the high seas, about 14 leagues from Deal, and within the 
dominion of the Crown of England, and within the jurisdiction of the 
“ Admiralty of England aforesaid then with other traitors war against 
the King he levied and waged; he levied and waged war. 

Mr. Justice Horridgb — It was not upon a British vessel, was it? I 
do not gather that; it was on a French vessel; it was not within the 
theoiw that an English ship is a portion of the Dominions? 

■Mr. Sullivan — ^No. 

Mr. Justice Horridgb — ^It is laid as within the Admiralty jurisdicr 
tion. The “ Franconia " showed us tiiat the ordinary Admiralty juris- 
diction was not, at any rate, beyond the three-mile limit, and this was 14 
leagues from Deal; the facts were that it was not on a British ship, and 
it was levied outside the Admiralty jurisdiction. 

Mr. SuLMVAN — Outside the common law jurisdiction and within the 
Admiralty jurisdiction, and not being a British ship, it being a French 
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ship, shows that he must have been within the realm. I will show you 
by overwhelming authority that he was within the realm. , 

Mr. JnsTiCB HoBBiDOfK-The indictment alleges it as such. 

Mr. SuLUCVAN — The indictment alleges it as being within the realm, 
and it further provides : '' And the said Thomas Vaughan then and there 
being aboard the said ship of war*called the ' Loyal Clencarty,' assembled 
“with other false rebels and traitors as aforesaid.” That, is a word 
applicable only within the realm. “ Assembled with the other false 
‘ ‘ rebels and traitors as aforesaid, maliciously, wickedly, and traitorously 
“ sailed a cruising to several maritime places, with the aforesaid ship 
“ of war called the ‘ Loyal Clencarty,* with an intent to take, spoil, and 
“ carry away the ships, goods, and money of our said Lord the King, 
“ and his subjects, by force and arms, upon the high and open seas, 
“ within the jurisdiction aforesaid; against the duty of his allegiance, the 
“ peace of our Lord the King, his crown and dignities; and likewise 
“ against the form of a statute in this case made and provided.” 

Now that, I do submit, is the clearest indictment of a man doing 
something within the realm, and I will show you that he was within the 
realm. I will suggest to you that when you look at the President of the 
Court in his relation to ihe other members of the Court assisting him, 
the President was the judge of the Admiralty Court, and that shows he 
was tried under the 28 Henry, and not the 35 Henry. Had he been 
tried under the 35 Henry for a foreign treason, the Admiralty judge 
would not have sat as the President of it. Now, the question arises 
whether the piracy which was the offence alleged to have been com- 
mitted was within the realm of England. My lords, on that there are 
any number of cisea. In The v. HeyrUt in the Law Reports 2, 

Exchequer Division, 1 wish to cite from page 178. The Chief Justioe 
says at the bottom : “ Even to our times the doctrine of the three-mile 
“ sone has never been adopted by the writers on English law. To Black- 
“ stone, who in his Commentaries treats of the sea with reference to the 
“prerogative, as also to his modern editor, Mr. Stephen, it is unknown^ 
“equally so to Mr. Chitty, whose work on the prerogative is of the 
“ present century. It was not till the beginning of this century that any 
“ motion of such a doctrine occurs in the Courts of this country. But 
“ to^ the Cpntihental jurists the suggestion of Bynkershovk seemed a 
“ happy solution of the gr^eat controversy as to the freedom of the sea.” 
In Coke upon Littleton, section 432, it is said : “ For if a man be upon 
“ the sea of England, he ia within the kingdom or realm of England and 
“ within the ligeanoe of the King of England and of his Crown of Eng- 
“ land. And yet the high sea is out of the jurisdiction of the common 
“ law and within the jurisdiction of the Lord Admiral.”, Selden defines 
the- boundary of the kingdom of England — >“ Within the kingdom is taken 
“ for that which is witMn the four iseaB,” at .page 387, and at page 399 
he says “ within the four seas and within the realm signifies one and 
“ the same thing.” He says the realm means more than the land of 
England, and he sho^ the Admiralty Commissioners^ jurisdiction extends 
far beyond it. In Hale De Jure Mwris it is said, “ The narrow sea 
“ adjoining to the coast 6f England is pkrt of the waste and demesnes 
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and dominions of the King of England whether it lie within the body 
of any country or not. liis ie abundantly proved by Master Selden/’ 
Then he goes on to distinguish between the wide sea, as he calls it, as 
out of the precincts of the seas belonging to the realm of England,^ and 
he speaks of the narrow seas at 11 and 14. Selden cites the Admiralty 
Commission to show that the territorial waters of the British Channel 
terminated only with the coast of France. As late as the seventeenth 
century, I think you will find, my recollection is this, cases in which com- 
plaint was actually made by a certain king, the Spanish or the Dutch, 
that the King of England had failed in his duly of neutrality of keeping 
the King’s peace up to the French shore. 

The Lord Chief Justice — ^You need not labour that point, at any 
rate, as we are at present advised that The King v. Vcmghan does not 
bind us. 

Mr, Sullivan — Very well, my lord. Now if The King v. Ycmghan . 
does not deal with the matter, the next argument of the Attorney-General 
in The King v. Lynch was the statute of the 18 of George II. That is 
set out in extenso in the shorthand notes, if I may quote from them, at page 
112. The King v. Vaughan^ the Attorney-General said, was the chief 
authority upon which he relied, and I think he puts it forward ae being a 
matter of considerable importance. The chief difficulty I feel is that 
there are so many authorities. He puts it in the forefront of his argu- 
ment. Now I will come to deal with the statute. 

Mr. Justice Avort — ^It is the 18 George II. ? 

AL-. Sullivan — ^Yes; chapter 30. Now I will cite the statute, and ‘ 
I would ask your lordships to bear in mind this : there were two statutes 
of Henry VIII. dealing with all sorts of offences. As regards the first 
one, the recital sets out that there are treasons, felonies, murders, 
robberies, and so forth, which escaped unpunished, which are committed 
pn the King’s dominions on the high seas, because they have to be tried 
under the civil law. They are all civil law offences, and have to be 
tried by the civil law of the Admiralty. They removed that, and the 
statute of 28 Henry VIII. provided a tribunal, or, rather, provided a 
procedure to enable the tribunal to try them according to the course of 
the common law. Now, the statute of 28 Henry VIII. dealt with all 
sorts of offences committed within what was called the King^s dominions 
on the high seas, and I will have to comment on that, that if there was a 
foreign law of treason it must have been noted at the time. At all events 
that was, only with regard to the argument of The King v. Vaughan 
which I have disposed of, and I will not refer to it. But under the 
statute of Henry VIII., at the time of the Act of 1745 which 1 shall 
read to your lordship, the' following difficulty had arisen. Indicted 
under the statute of Henry for piracy committed in the King’s jurisdic- 
tion of the high seas outside of the four seas, the pirates produced letters 
of commission of alien enemies accordingly justifying themselves by the 
fact that they were not pirates hostes humam generis^ but only persons 
committing piracy within •the 28 Henry VIII. by breach of allegiance 
and making war upon the King’s ships, which were eo many castles of 
the King. It stands in this way^ that it does seem somewhat amusing 
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that a mau for being a pirate should be anxious to prove that he was 
something worse ; but, in fact, that course was being taken, and doubts 
had arisen whelher the production of the commission of the alien 
persons at war with the Crown removed that offence against the King's 
ships from the category mentioned, namely, the treasons that were cog- 
nisable by the Court of Admiralty according to the civil law. 

There being that distinction to draw I rely on my argument before 
I approach the case that the civil law recognised the breach of the personal 
allegiance on the high seas without the realm of England, but stiU within 
the King’s dominion of the high seas, and within tiie jurisdiction of the 
Admiralty, which was a. civil law as recited in the statute. It was to 
remove those doubts that this Act was passed in 1745, and what did it 
provide? It provided, first, that notwithstanding that he had an alien 
oommission, and thereby adhering to the King’s enemies on the high seas 
without the realm he would have committed the civil law offence of one 
of the treasons mentioned in 28 Henry VIII., that though he should prove 
that, he might be nevertheless tried for piracy as originally indicted on 
his commission of the alien enemy which was to save him from being 
tried as a pirate. It had two other provisions. It provided that if he 
was convicted or acquitted as a pirate he should not be tried again for 
high treason, and it winds up by a proviso, that where he is not proceeded 
against as a pirate he is not to be free — ^the statute did not interfere 
with the right to indict him as a person committing a treason on the 
high seas; under* what statute? Under the statute of 28 Henry VIIL, 
and the misapprehension of that reading in The Ki/ng v. Vaughan was that 
if you read it as making a person liable to be charged with high treason 
without the realm, as Lord Alverstone did, as being applicable to solid 
ground outside the realm, it would be an authorily against me, but he 
is not to be tried for high treason on solid ground. The only statute 
that would refer to that is not the statute of 28 Henry VIIL, which you 
are at liberty to proceed \mder by the saving clause of the Act of 1745 j 
it is the statute with regard to the foreign treasons passed in 35 Henry 
VIII., and passed, I subnut, to deal, not with the statute of Edward, but 
to| deal vdth the infinite multitude of what I may term fancy treasons that 
had grown up by sp^ial statutes in the reign of Henry VIIL which ren- 
dered it extremely difficult to say from day to day whether one’s opinions 
were loyal or treasonable. Owing to the number of statutes in the reign 
of Henry VIII. creating special offences for treason, that was followed 
in 36 Henry VIII. by a statute of foreign treasons enabling for the first 
time foreign treasons abroad, of which I think at the time there were a 
multitude, to be tried within the realm of England. 

Now I will refer to the statute of 1745, and I thiTik it bears out 
exactly what I said,, 

The Lord CBcraiB' JusoTroH — ^It seems extraordinary to contemplate 
that according to the common law of this country if a person committed 
this offence abroad, and he could be got within the realm, you could 
not prosecute him as a traitor. 

Mr. SuimvAN — ^According to the case in Dyer, if that be an authority, 
until the statute was passed enabling you to do so, you could not do it. 
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The Lord Chibib* Justiob — wanted to look at that case, but I have 
not looked at it, because you said you would refer to it later. 

Mr. Sullivan — I am sure that Lord Coke in dealing in the Third 
Institutes with piracy says practically the same thing, if I may turn to 
the Third Institute again. I am not quite sure Lord Coke does not say 
the same thing under the head of “ Pii^acy ” in chapter 49. He says on 
page 113 (this is apropos of piracy), Treason done out of the realm 
is declared to be treason by the statute of 26 Edward III/’ — that is the 
one we are construing here — and yet at the making of this Act of 28 
Henry VIII. it wanted trial at common law.*’ So, according to Lord 
Coke, he points out at page 113 that until 28 Henry VIII. these acts were 
not triable at common law. 

The Lord Chiep Justtcb — ^It is a very strong statement of the law 
against you by Lord Coke. 

Mr. Justice Hokridgh — It .begins by the assumption that treason 
outside the realm was triable. 

Mr. Sullivan — No, but treason done out of the realm is declared to 
be treason. 

The Lord Chiep Justice — By the statute. 

Mr. Sullivan — By the statute that we are discussing. I have Lord 
Coke’s authority against me, and I have sought to face that candidly. 

Mr. Justice Horridge — ^You have Sir Matthew Hale and the obiter 
dictum in the House of Lords' against you. 

Mr. SuLUVAN — ^The obiter dictum ie not the expression of an opinion, 
but purports to be the quotation from something. 

The Lord Cbuef Justice — Mr. Justice Willes is delivering the judg- 
ment of all the judges in the House of Lords, and if you look at the 
judgment of the House of Lords, Lord .Cairns agrees with every word, with 
aU the opinions and views expressed. 

Mr. Sullivan — ^If that establishes that the quotation is correct I cer- 
tainly would have no case, but it is a quotation. He purports to quote 
the statute, and if that was the statute I should not have to trouble your 
lordships. 

Mr. Justice Horridge — What do you mean by purported to quote 
the statute? ” 

Mr. Sullivan — ^It is in inverted commas. 

Mr. Justice Horridge — ^He is saying what he thinks the Act enacts ; 
it is almost incredible that he made the mistake of omitting words from 
the statute when he purported to quote it correctly just before. If he 
purported to say what the statute really enacted and put it in inverted 
commas, then it would be against you. 

Mr. Sullivan — It would. He quote® the words accurately in the 
immediately preceding passage. In the case of The Queen v. Mulcahy 
that observation had nothing to do with the case. It points to the fact 
that at common law there surely could not be known an offence for which 
a man could not be tried, and Lord Coke himself states that although 
treason done out of the rejlm is declared to> be treMon by statute, a statute 
can create any offence, but common law was certainly not cognisant of 
offences that it could not try itself, and yet at the making of this Act of 
28 Henry VIII. it wanted trial at common law. 
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Mr. Justice Avobt — ^Doesi not the statute of 36 Henry YIII. assume 
that certain treasons at all events committed abroad were triable here ? 

Mr. Sullivan — Certainly. 

Mr. Justice Avobt — What are they, do you say ; what treasons do you 
say are triable here ? 

Mr. Sullivan — To go through the various statutes of Henry VIII . 
would wander, to some extent, when one recollects that within a very 
short period it was enacted by statute to be treason anywhere at any time 
or at any place so far as I read the statute, first to believe that Elizabeth 
was legitimate, and you are given every permutation and combination of 
the King’s views on subjects such as that, also views on ■ ecclesiastical 
subjects, and views on theology. Offences of all sorts were created and 
made treason under the statute of Henry VIII. The history of treason 
in that reign is the most interesting thing, and I should have thought 
that 38 Henry VIII. was a climax to enable a great number of these 
offences 'to be tried which had been created in his reign, and had not been 
tried because the common law had no cognisance of Ibem if they were out 
of the realm, and they certainly could not be done out of the realm, 
according to the terms of a great number of statutes. The 36 Henry VIII. 
was passed with reference to treason as a very large code— or hot a code — 
because he is substituting one for another, but, at all events, combining 
a large number of statutes creating offences which could be punished as 
treason, though committed out of the realm, and would enable them to be 
dealt with, provision for which did not exist if Lord Coke is right in his 
appreciation of it, and if the opinions of the judges were right as late as 
Philip and Mary. * 

Mr. Justice Avobt — ^That is what I was putting to you, that the only 
object of the Act of 36 Henry VIII. is, as the words say, “ Forasmuch 
^'as some doubts and questions have been moved, that certain kinds 
^^of treasons” can be tried here. It was for the purpose of making 
those, if I may adopt the phrase you used, eccentric forms of treasons 
which you have just been referring to. 

Mr. Sullivan — ^When committed out of the realm. 

Mr. Justice Avobt — ^For the purpose of making them triable. Does 
not that enactment assume that that which had always been triable at 
common law was already triable. 

Mr. Sullivan — The recital of the statute, I submit, shows that the 
oases could not have been tried, because the recitals show it ; it deals with 
aU matters declared to be treason. 

Mr. Justice Avobt — It begins by saying that Doubts and questions 
“ have been moved, that certain kinds of treasons, misprisions, and con- 
cealments of treasons done, perpetrated, or committed out of the King’s 
“Majesty’s realm of England,” might by the common law be inquired 
into within the realm ; that is the only doubt that has arisen. I should 
rather assume that when no doubt has ever arisen what was known to be 
treason by the coipmon law was already triable. 

Mr. Sullivan — “ That aU manner of offenogs being already made and 
“ declared ” 

Mr. Justice Avobt — I think you must begin earlier. 

Mr. Sullivan — “ Forasmuch as some doubts and questions have been 
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“ moved, that certain kinds of treasons, misprisions, and concealments of 
“treasons done, perpetrated, or committed out of the King’s Majesty’s 
common laws of this realm cannot be inquired of, heard, and determined 
“within this his said realm of England.” 

Mr. Justice Avobt — That is only the certain kinds of treason there 
referred to. 

Mr. Sullivan — ^Might I submit the certain kinds of treasons are to 
be found reading on, “ For a plain remedy order and declaration therein 
“ to be had and made” — ^that is with reference to those matter48 — “ be 
“it enacted by authority of this present Parliament, that all manner 
“ of offences, being already made and declared, or hereafter to be made 
or declared by any of the laws and statutes of this realm, to be treasons, 
“misprisions of treasons, or concealments of treasons, and done, per- 
“ petrated, or committed, or hereafter to be done, perpetrated, or com- 
“ mitted by any persona out of this realm of England, shall be from 
“ henceforth inquired of, heard, and determined before the King’s justicee 
“of his Bench, for pleas to be holden before himself.” That shows 
it was all triable by the King’s Bench. 

Mr. Justice Avobt — That only sweeps them all into that statute. 

Mr. Sullivan — ^Y es, it does. 

The Lobd Chibp Justeob — It is from that statute that the King’s 
Bench, derives the authority for trying all treasons committed abroad. 

Mr. Sullivan — If such there be. 

The Lobd Cbtee Justice — It is for that reason that this case is being 
tried here. 

Mr. Sullivan — If such there be ; anything that is treason ; it creates 
no new treason ; it is mere procedure. The importance is that the 
necessity for the steltute was that the King’s Bench, which was the repre- 
sentative of the common law, had no jurisdiction till it got the statute, so 
says Dyer, and if, therefore, you have no jurisdiction till you get a statute, 

I submit that that is conclusive that the offence did not exist at common 
law. . 

Mr. Justice HoBBroaia— Just follow the argument you put with the 
point that Mr. Justice Avory puts to you. Tour argument is that it could 
not be treason outside the reabn, because it was not triable by the King’s 
Bench. That is as 1 understand your argument. Is that right? 

Mr. Sullivan — ^At common law. 

Mr. Justice Hobbidgb — That statute says expressly that there are 
treasons abroad which cannot be tried here, and which therefore the statute 
enacts shall be tried here, and therefore if your argument is correct there 
would be no treason abroad at that time, because the very ones they 
are dealing with here and saying are treasons are things which they say 
cannot be triable at law. 

Mr. Sullivan — ^At the time of 36 Henry VIII. I stated theue were a 
great number of treasons. 

Mr. JusnOB HoBBinaB — ^If they could not be treasons when committed 
abroad because the King’s Bench could not try them the whole principle 
of the Act is vrrong. • - ^ 

' Mr. SuLtiVAN — did not say that, for, as I stated, the common law- 
could have no knowledge of crimes t^at it could not investigate, but the 
statute could create a crime m any part of the world, and the statute 
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might provide for this trial if it provides that anything already made and 
declared by any law or statute of this realm to be treason may be tried. 
It is not that the statute would not make it a treason because it could 
not be tried, but I suggest common law knew no treason that it, at all events, 
could not try. That is my argument which I submit to your lordships. 
The importance of that with regard to the argument on the Act of 1746 
is that the proviso at the end is not a proviso as read by the Court in 
The King v. Lynch. 

Mr. JusTiOB Hokbidob — In Archbold, at the foot of that statute, It 
goes on as to the mode, of trial of treasons committed without the realm 
before the passing of this statute, see 2 Hawkins, chapter 25, section 48, 
and they refer to Platfs case, 1 Leach, page 168. You seem to have 
Hawkins against you. 

Mr. StJLLiv.AN — ^The last part of the statement on that page is in my 
favour. To enforce my argument as to the common law I will refer to 
the section relied upon by the Crown in the Act of 1745 — “ Provided that 
“nothing in this Act contained shall be construed to extend to prevent 
“any persons guilty of any of the said crimes, who shall not be tried 
“ according to this Act, from being tried for high treason within this 
“ realm, according to the aforesaid act of the twenty-eighth year of King 
“Henry the Eighth.” 

Mr. Justice Hobbudge — Are you reading the statute of 5 and 6 
Edward? 

Mr. SuLUVAET — ^No, the Act of 18 George II. 

The Lord Cfttwp Justice — The 1745 Act. 

Mr. Sullivan — ^Yes, in the shorthand notes that is being cited. 

Mr. Justice Avort — Have you looked at Platfs case in 1 Leach? 

Mr. Sullivan — I have. I am going to refer to it. The King v. 
PlaM was an application for habeas corpus* 

Mr. Justice Avort — ^That is quite consistent with good law being 
laid down. 

Mr. Sullivan — The best of law is consistent with habeas corpus. In 
that case it does not appear what the matter charged was. It was high 
treason. Now within the words of the statute of Edward that we are 
discussing the first section might be construed in terms to extend to com- 
passing the King’s death anywhere in the world, and the terms are wide 
enough to cover it. All that I am arguing is that where the terms of 
the statute are not wide enough to cover it, it could not be extended, and 
accordingly we do not know what the charge against Platt was except 
that it was high treason. The decision arose on warrant, and warrant 
only. 

Mr. Justice Avort — ^Listen to this passage from the report. “ This 
“ warrant therefore contains sufficient certainty to show that the high 
“ treason which it charges the prisoner with having committed was, in fact, 
“committed out of the realm of England. It was the ancient opinion, 
“ that the species of treason which consists, by 25 Edward III., chapter 2, 
“in adhering to the King’s enemies, might be tried, before the statute 
“36 Henry VIIL, chapter 2, within the king*dom, by the rules of the 
“common law, though the aid and comfort was afforded without the 
“ realm.” ‘ That is a direct authority that that particular treason can be 
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tried within the realm, although the aid and comfort to the enemy is given 
without the realm. 

Mr. Sullivan — There are a number of cases in which it has been done 
in this sense when the offender is within the realm. That was the case 
of The King v. Wheldon ; where the offender is within the realm, he may 
aid and comfort the enemy outside the realm, and be guilty of the offence 
charged; that is the opinion of Mr. Justice Finucane. 

The Lopn Chief Justice — He may be within the realm, although 
giving the aid and oomfoi*t without the realm. 

Mr. Sullivan — ^Yes, the offence may be committed within the realm, 
he being there, the offender. 

The Lord Cheesp Justice — ^H e may send information. 

Mr. Sullivan — ^H e may. 

Mr. Justice Avobt — I hat was Platt^s case. 

Mr. Sullivan — Platt^s case does not show what he is charged with 
at all. He was charged with treason at Savannah. The question for 
decision in Platfs case was, could the Court deal with him, and they 
held they could not, because they were not the Court to try him. They 
held they were not the Court under 35 Henry VIIL, and therefore 
application for habeas corpus should be made to the Court that oould try 
him ; that contention did prevail, so that was the net decision of Platfs 
case. 

Mr. Justice Avory — The decision was they refused the habeas corpus, 

Mr. Sullivan — They did ; they said they had no jurisdiction to enter 
into the matter at all; they were not the right Court to have cognisance 
of the matter, because they were not the Court within 35 Henry VIII . 
Now, it is a most significant fact that, whatever observations you may find, 
you cannot find in any reported oases a prosecution under the statute in 
which, the point is decided other than The King v. Lynch, The Km^ v. 
Lynch proceeds on The King v. VoAighcm expressly ; your lordships are 
satisfied that that supposed view of the judgment disappears, and with 
the foundation the edifioe goes too. 

The Lord Chief Justice — Supposing you put your pen through The 
King v. Lynch^ assume that you are entitled to do that, at any rate, 
in this Court, which is a doubtful proposition, considering that we are' a 
Court of co-ordinate jurisdiction, but assuming you oould get back tc 
the words of the statute, everything must turn upon the words of the 
statute. 

Mr. Sullivan — That is all I am arguing. 

The Lord Chibf Justice — ^The whole point is whether the word '‘else- 
'' where governs ^^aid and comfort” or governs “adhering to the 
“ King's enemies.” 

Mr. Sullivan — I should not have kept your lordships for the length 
of time I have done were not it that I thought that there stood in my 
way of wming^ down to the words of the statute what appeared to be the 
authorities which required to be analysed as giving the words of the 
statute a meaning different to what they should ordinarily bear. That 
has been the point of my Argument, and is my apology for taking up so 
much time. 

The Lord Ohubo*. J usteob — I do not think you have occupied too much 
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time. Supposing you have done what you set out to do — ^this is what I 
mean — ^you still get hack to the statute. 

Mr. Sullivan — I submit the words of the statute themselves, unleaa 
you are driven by authority to give them some different meaning, and I 
submit you are not, are reasonably plain and absolutely clear with 
regard to the offence charged, otherwise may I point out this, that if the 
words of the statute mean the charge that I have read out in this indict- 
ment, why is it that they are not set out as being the charge? The 
fact that the statute is not quoted, and the fact that something is alleged 
that is not in terms within the statute, is the foundation of my argument? 
that 'that which is alle^d here, not being the wording of the statute, is, 
in fact, a joontortion of the statute. 

The Lobd Ghot Justicbs — follow. 

Mr. Sullivan — ^The words are, If a man do levy war against bur 
“Lord the King in his realm, or be adherent to the King^s enemies in 
^^his realin giving them aid and comfort in the realm or elsewhere.^' 
Have not the words '' in the realm the same significance in both con- 
texts? The word or ’^ occurs before the words be adherent ” j there 
is no suggestion of the word ''or” before the words "giving aid and 
" comfort.” Levying war and adhering are two offences, not three. 
The construction sought to be placed on the statute by the Crown provides 
three offences out of these two clauses I have read, because a man may 
be charged with either being adherent to the King’s enemies in his realm, 
or on Ihe construction of the statute contended for, charged with giving 
them aid and comfort in the realm or elsewhere. 

Mr. JusncB Hokridgu — That does not necessarily follow ; it may be 
that there are two offences; the first one, if a man do levy war against 
our Lord the King in his realm or elsewhere, and the second offence, the 
word "elsewhere” governing both, adhering to the King’s enemies in his 
realm, giving them aid and comfort in his realm or elsewhere. 

Mr, SuLUVAN — ^The statute has been in cansideration for a very long 
time, and I am not aware that that construction of " elsewhere ” applied 
to "within the realm” in regard to levying war has ever before been 
suggested in any case. 

Mr. JusTioD HoBranoB — ^It may not be necessary to do it, but it does 
not follow that it makes three offencos. 

Mr. Sullivan — I agree. My only apology for not at the . moment 
answering your lordship’® observation is that, so far as I had been able 
to investigate the statute and read it, at the moment 1 do not remember 
having that opinion suggested to me before, or have 1 noticed it. 

Mr. JusnoB Hobridgb — ^It may be it only makes two, if you are 
correct, one levying war against the King in his realm, and the other by 
adhering to the King’s enemies in his realm or elsewhere. The definition 
of adhering is giving them aid and oomfort in the realm or elsewhere. 

The Lord Chot Justiob — ^T he whole question really is whether you 
read the words " aiding and comforting ” as if they were in a bracket. 
If you do that, Goke, Hale, Hawkins, and Fitdierbert are all of them 
right; if you do not do that then there is a Considerable foimdation for 
your argument that you must read the words " or elsewhere,” as if they 
were the alternative of giving aid and oomfort within the realm. If 
you do read them, on the other hand, as laying down that the offence 
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is adhering to the King’s enemies within hie realm or elsewhere, you give 
full meaning to the words “giving aid and comfort*’ as worde which 
are describing and manifesting the intent with which the statute is there 
dealing. Giving aid and cohort as manifesting the intent would apply 
both to adheience to the King’s enemies within the realm, and to 
adherence to the King’s enemies without the realm. 

Mr. Sullivan — I agree, if you deal with it on the basis of being 
adherent to the King’s enemies in his realm, and they were simply 
defined as being giving to them aid and comfort in the realm or elsewhere ; 
that is one construction, but it is a totally different construction ; we are 
not dealing with brackets. 

The Loed Chibp Justiob — There is authority for saying we have ho 
right to look at brackets. We decided that in this Court, or at le^ 
expressed an opinion after hearing the authorities in this Court quite 
recently, and there is the authority of Lord Esher in the Court of Appeal 
for saying you must disregard brackets. 

Mr. Sullivan — ^The construction must be on the express terms of 
the statute as they stand. You do not attribute to a statute words that 
are repugnant, unless you are driven to it; you do not attribute to a 
statute that it is tautological; you merely read it and give effect to the 
statute as being couched in the necessary terms to expound its own 
meaning. If therefore you have to expound the statute by its own terms, 
I submit that it is clear from the Norman French that the giving them 
aid and comfort refers solely to the man, the person named in the prior 
part of the statute, and the person who at the date of the statute had to 
be within the realm, and therefore to be tried. Looking at the Norman 
French, according to the grammatical construction, it is the person who 
shall be adherent, giving them aid and comfort, wherever they may be, 
adherent to the King’s enemies in his realm. 

The Lord Cmm Justice — ^The Norman French does not help you 5 
it brings you back to the same point. I have looked at it, and it leaves you 
just where you were. 

Mr. Sullivan— It is perfectly dear, I submit, on the grammatical 
construction, within his realm must be given effect to in that context 
there, and “donnant” is not a description of the offence committed, 
it is’ only a description of the overt acts by which it may be proved. 

The Lord Cbdceep Justice — ^The dijB&culty which I dways feel is that 
you are arguing it before us as if it was a case of first impression. We 
have to d^ with it with the authority of all these great authorities of the 
common law, who all say the law of treason is applicable outside the 
King’s realm. 

Mr. Sullivan — ^I quite recognise it. 

The Lord Chiep Justice^ — So far as I know — ^I have no doubt you have 
had the opportunity of far greater search than I have been able to make — ^I 
know of no authority in any text-book in your favour. 

Mr, Sullivan— Nor do I. 

The Lord Chibp Justiod — It is a strong construotion when we are 
dealing with authorities such as Coke, Hale, Hawkins, and Fitzherbert. 

Mr. Sullivan— What I submit is a matter of great importance is 
this, that a text-book is an excellent exposition of the common law, when 
you require, what was the common law received prior to the law regulating 
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the affairs of man and man at a distant date, for that is the common 
law, but tejct-books are no authority on the oonstniotion of a statute unless 
they are vouched by judicial decisions that that oonstruotion is right. The 
statute is the primary expounder of its own meaning j the text-book is 
an excellent exposition of what was the received opinion of lawyers after 
the statute. 

The Lord Cboep Justice! — I do not want to interrupt you — I am afraid 
we have been doing so a good deal lately for the purpose of elucidating the 
point — but you must not take me as assenting to that proposition. I 
cannot myself assent to the position that when you find all the great 
authorities on the law of England for three or four centuries stating that 
the law of England is laid down in a particular statute, and is so and so, 
that we shall pay no attention to those words, and disregard them, unless you 
can find something which diows that those opinions are entirely wrong. 
I think we are hound to pay great attention to them myself. 

Mr. SuDLiviLiT — I quite appreciate that view. What I wanted to 
convey was, if these authorities are to be regarded, or if the terms of the 
statute are to be regarded, we have to go to the terms of the statute 
to get the construction, and if the proper construction of the statute is 
what I suggest, then it is the words of idle statute you must pay attention 
to. I put it no more than that. 

The Lord CSeuep Justicb — I quite agree with that. 

Mr. SuLLivAiT — There are nine cases on this section that we have been 
discussing, I hope not at too great a length, and in every case the dis- 
tinction has been, if he could be said within the jurisdiction to aid the 
enemy without. 

The Lord Chibp Justice — May not the reason he that you do not get 
cases of treason or adhering to the enemy without the realm reported in 
our text-books, because when a person cominits treason without the realm 
he takes care to stay there? 

Mr, Sullivan — ^Y es. 

The Lord Chief Justtcb — ^Unless you get them within the realm you 
cannot get them. 

Mr. Sullivan — must apologise for occupying so long. 

Mr. Justice Ho-bbiogb—Tou have not given us the 2 Dyer yet. 

The Lord Chief Justic® — VTe will have that to-morrow. 

Mr. Sullivan — I have been applying for the 2 Dyer but I have not had 
it yet. 

The Lord Chief Justic® — ^Anyhow we will deal with that to-morrow. 

Adjourned till to-morrow morning at 10.15 o’clock. 



Motion to Quash Indictment. 


Third Day— Wednesday, 28th June, 1916. 

Mr. Sullivan — My lords, I had concluded my observations vhen the 
Court rose. 

The Lord Ohiep Jushcb — ^You were going to call attention to the case 
in the 2 Dyer. 

Mr. Sullivan — ^Tes, but will your lordship allow one of my friends 
to go on? 

The Lord Chiep Justice — Certainly. 

Mr. Morgan — May it please your lordships ; in this case I should like 
to add a few words. 

The Lord Chief Justigb — There is a difficulty about this ; by the 
sitatute there are two counsel assigned ; if it is mei*ely to call attention to 
that part of the argument which had already been dealt with by you, 
merely to the case in 2 Dyer we will hear Mr. Morgan as amicus curia in 
the matter. 

Mr. Sullivan — Might I suggest the true reading of the statute is 
really to provide for the defence of prisoners in certain trials, and one of 
them is a trial for treaison. There are provisions in the statute enabling 
counsel to be assigned to the defence of those charged for capital offences 
unable to defend themselves. Those who do defend themselves, I submit, 
are in no worse position by the statute in not taking the oounisel assigned 
to them, in the sense of assigned counsel only, than one unable to 
assign his own counsel; he should not be in a worse position on the 
reading of the statute, and 1 would ask your loirdships to adopt that view 
of the statute. 

The Lord Chief Justice — ^Whatever the view may be as to that, it 
is unnecess^ to determine it, because we will hear Mr. Morgan, reserv- 
ing that point, and treat him as amicus curia in the matter. 

Mr. Sullivan — am very much indebted to your lordships. 

Mr. Morgan — May it please your lordships, my learned friend, Mr. 
Sulhvan, drew attention yesterday to the opinion of the judges recorded 
in 2 Dyer, 131b, in the 2 Philip and Mary. I submit the language of 
the charge in that case is most emphatic and does not admit of any 
ambiguity. It says, ‘‘No offence of treason committed out of the 
“ realm was triable here by the course of the common law.^’ I submit 
that no lawyer at that time could possibly have come to any other con- 
clusion. I think your lordship put the question yesterday as to whether 
or not we held that adhering to the Being's enemy without the realm 
was not an offence at common law. I submit certainly until 
the statute of 35 Henjy VIII., and as we contend after it, 
it was not an offence at common law. The authorities on the point that 
an offence committed outside the King^s realm and dominions is not an 
offence at common law, and if dt is an offence is not triable here, are 
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overwhelming, and no mediaeval lawyer would come to any other con- 
clusion. 

The Lord Chtep Justicbs — ^You say they are overwhelming, but 
where are they? According to the statute of Henry VIII., it seems to 
me plain that there were certain forms of treason which undoubtedly 
then existed, and which were ofEences of treason committed without the 
realm; that is clear from the statute. 

Mr. Morgan — And triable here? 

The Lord Cmsg Justice — No; there are two separate points. What 
I am putting to you is that there were offences of treason committed 
without the realm ; the statute of Henry VIII. says so. I have not the 
exact language before me, but it says there are some offences already 
declared and those which may be declared in the future. 

Mr. Morgan — But they must have been statutory offences declared 
by statute. 

The Lord Chief JusTiOB-^What I want to know is, have you con- 
sidered what those are? 

Mr. Morgan — ^Tes, I have; one will be compassing the King's death. 

The Lord Chief Justice — ^That is by statute? 

Mr. Morgan — ^Yes. 

The Lord Chibp Justice — ^Under which statute is that? 

Mr. Morgan — The 26 Edward III., which contains no words 
of limitation about “within the realm" as regards the particular kind 
of treEkson. 

The Lord Chief Justice — ^What do you say would be the effect? 
According to that reading of the statute of 1351, the words “ within the 
“ realm " are not there to qualify in any way the effect of the words 
“ compassing the King's death." Then do I understand your view to 
be that, notwithstanding that, the offence would be triable and punish- 
able if committed without the realm? 

Mr. Morgan — ^W ould be or would not be? 

The Lord Chief Justice — ^Would be.. 

Mr. Morgan — ^Before the 35 Henry VIII.? 

The Lord Chief Justice — ^Yes. 

Mr. Morgan — ^N o; certainly not. 

The Lord Chibf Justice — ^Was the offence created? 

Mr. Morgan — ^That is open to argument. I think it may have been. 
There were no words of limitation as regards “ within the realm " in 
ooimectlon with the definition of compassing, and therefore it was open 
to hold that Parliament had declared lhat as regards the offence of 
compassing the King's death the treason might be committed out of the 
realm; but in the absence of that declaration 1 do not think the common 
law would have ever held that it was a crime. 

The Lord Chief Justice — ^I am not satisfied about that. 

Mr. Morgan — ^The authorities on that point, Stephen, and Arch- 
bold, and the case of The King v. M^Leod^ are absolutely clear, that 
according to English common law all crime ds local. 

The Lord Chief Justiob — ^The question is whether this is not the one 
exception; murder was maide an exception. 
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Mr, Morgan — ^Yes, by statute; but it was expressly said murder 
wherever committed. I do not know, having regard to the view of trial 
by jury taken by mediaaval lawyers, how they could have come to any 
other conclusion. All offences by common law must be tried by a jury 
of neighbours; that is the whole point of the venue. 

The Lord Chibp Justice — ^You must not be under the impression, 
speaking for myself, that that satisfies me, because I called attention 
yesterday to the passage in Hale which is important upon the point to 
the contrary. 

Mr. Morgan — ^May I ask that passage? 

The Lord Chebp Justice — ^My impression is it is page 169 of the 
first volume of Hale’s Pleas of the Crown. It is the reference to the case 
in the 6 Richard IL This is what Sir Matthew Hale says: “ But at 
''common law he might have been indicted in any county of England, 
" and especially where the offender’s lands lie if he have any.” That 
is dealing with the trial of foreign treason; that is adhering to the 
King’s enemy and also for compassing the King’s death without the 
kingdom. It begins: Touching the trial of high treason.” That i6 

the passage I read yesterday. 

Mr. Morgan — ^I think that authority is in the hands of my learned 
fri^ds, the counsel for the Crown; I do not know what they make of 
the passage; it is in Norman French in Fitzherbert. 

The Lord Chdbp Justice — ^I wish to bring to your attention that there 
is very distinct authority in the plainest language to the contrary of 
what you were asserting. 

Mr, Morgan — ^There seems very considerable doubt upon it. Hawkins, 
in his Pleas of the Crown, refers to it at page 306, 

Mr. Justice HoRsmaB — ^The Attorney-General referred to it. 

Mr. Morgan — ^It is Hawkins’ Pleas of the Crown, volume 2, page 
306, chapter 25, section 48 : ” It seems to have been a great doubt 
before the making of the statute of 36 Henry VIII., chapter 2, in what 
manner and in what place high treason done out of the realm was to 
"'be tried.” 

The Lord Chebp Justice — ^It assumes the offence ; the' only question 
is how the offence was to be tried. 

Mr. Justice Avort — Would you go on with the passa^? 

Mr, Morgan^ — ^It does not say adhering to the Kng’e enemies; com* 
passing would be high treason done out of the realm. 

Mr. JusTiOB Horrxdgb — understood you to say that the words of' 
the statute of Edward had made it clear that compassing the King’s 
death ou'tside the realm was Tirought within the l6w of treason, because 
there were no words ” inr'the refidm” following; but before that there 
was no power to try any treason. 

Mr, Morgan — said before the 36 Henry VIII. 

Mr, JusTiq;® Horrtogb — That is later still. 

Mr. Morgan — ^I said that by the statute of 26 Edward III. compassing 
might be held to be an offence anywhere; it does not say wh^er within 
or without the kingdom. 

Mr. Justice Hobbidge — T herefore'^ there was no ‘treason at that 
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time, according to you, before the statute of Edward III., committed 
outside the realm? 

Mr, Morgan — very much doubt whether there was. # 

Mr. JusTic® Horridgb — ^What the Lord Chief Justice pointed out was 
that that passage froln Hawkins assumed that there are such things as 
treasons committed outside the realm. 

Mr. Morgan — Certainly, it comes between the 25 Edward III. and 
the 35 Henry VIII. There may have been certain treasons which, 
though not triable owing to defects of jurisdiction, were none the less 
treasons when committed out of the realm; but it does not refer to adher- 
ing to the King’s enemies; that must refer to compassing. It proceeds: 

'' For some seem to have holden, that it was triable only upon an appeal 
'' before the constable and marshal.” That is the whole of our case. 
All the cases quoted by Coke and Hale before 1535, with perhaps this 
one exception, were cases either of military sentence, as Hale puts it, in 
the High Court of Parliament, as he says at volume 1, page 238: “ I 
“ know no authority on the question of treasons for other sentences 
'' than the High Court of Parliament or the Constable and Marshal.” 
The only jurisdiction to be exercised over treasons done without the realm 
before the 35 Henry VIII. must have been either that jiuisdiction or 
the jurisdiction of Ihe Admiralty. 

Mr. JnSTiCB Avoet — That is what some people thought. Read also 
what other people thought. 

Mr. Morgan — " OHieris, that it might be tried upon an indictment, 
‘Maying the offence in any county where the King pleased.” I do not 
observe any authority for that, 

Mr. Justice Avort — Except Hawkins is an authority. 

• The Lord Chebf Justice — ^And Lord Coke, the authority of the 
Institutes. 

Mr. Morgan — Coke, in the Institutes, does not give any authority 
except the single case that Hale refers to. Lord Coke’s authorities for 
trial for adhering to the King’s enemy without the realm are cases in 
Parliament which, as my learned friend pointed out yesterday, do not 
recite the word “ treason ” in the statute at all, and they are not cases 
of treason: “ And others, that it was triable by way of indictment in 
“ that county only wherein the offender had lands.” I have not had 
time to look up the authority cited, and I do not know what it is ; “ But 
“ surely it cannot reasonably be doubted ” — ^then he quotes Dyer 131b, 
which is dead againrt him — “ but that it was triable some way or other ; 

“ for it caimot be imagined that an offence of such dangerous conse- 
“ quenoe, and expressly within the purview of 26 Edward III., should 
“ be wholly dispunishable, as it must have been, if it were no way 
“ triable.” That is simply an idle speculation. He throws up his 
hands and says he cannot understand how it could have been other- 
wise. 

The Lord Chibp Ju-stiob — ^H awkins was rather an authority. 

Mr. Morgan — ^That is a purely speculalSIve passage. 

Mr. Justice Avort — ^It is not an uncommon way of expressing a 
judgment. 
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Mr. Morgan — C an that get over the plain words of the statute? 

The Lord Chibf Justicd — ^Y ou can hardly say that the great masters 
of the common law in past times simply threw up their hands and specu- 
lated upon what was the law; they are laying down the law; at least 
they are stating what they, great exponents of the law, thought was 
the law in those days. 

Mr. Morgan — Can that do away with the plain words of the statute? 
We are dealing with the construction of the statute. 

The Lord Chibp Justice — agree that it cannot. 

Mr. Morgan — ^Nearly all these authorities are based upon Coke, regard- 
ing whom Stephen says that his authority on matters of legal history is 
absolutely worthless. He speaks of his extraordinarily disordered mind, 
and the way in which whenever he comes across two words which mean the 
same thing he thin ka they mean different things, which is obviously what 
he has done with regard to this clause of the s^tute. 

Attention was drawn to ihe case in Leach of The Kvng v. Flatt, I 
admit that those words of obiter dictvm there used would seem at first sight 
to tell against us. The words are — It was the ancient custom ” — I do 
not think any authorities are given — ^‘'that the species of treason which 
“consists by 25 Edward Hi., chapter 2, in adhering to the King's enemies, 
“ might be tried, before the statute 36 Henry VIIL, chapter 2, within the 
“kingdom, by the rules of the common law, though the aid and comfort 
“ was affoi^ed without the realm, but that every other species of treason 
“committed out of the realm must be tried in the place where it was 
“ committed, or under the provisions of that Act of Parliament,” Well, 
all 1 can say is, in the first place, that passage is directly contradicted 
by the authority in 131b of Dyer. 

Mr. JusTiciB Avort — ^The case in Dyer is not a judgment delivered in 
open Court after argument; it is an opinion expressed by some judges who 
met together at Serjeants’ Inn. 

Mr. Morgan — Quite so. I should have thought the opinion of the 
judges who met together in Serjeants’ Inn would outweigh the opinion, 
for instance, of Sir Edward Coke writing . in his library and quoting 
authorities which it is evident he had never read, 

Mr. JusmoH Avort — You are assuming two facts of which there is no 
proof, either that he wrote them in his library or that he did not know 
what he was talking about. 

Mr. Morgan — ^My learned friend, I think, proved that yesterday by 
his quotation from the Rolls of Parliament which Coke cites and which do 
not bear him out. I think that passage in The Kim,g v. FlaU is capable of 
an interpretation which is not inconsistent either with Dyer or with the 
statute of the 36 Henry VIII. 

The Lord Chebf Justigb — ^I n the case in Dyer what was being discussed 
was how the case was to be tried, not whether the offence had been 
committed. 

Mr. Morgan — ^Y es. 

Mr. JusTTCfB Hobridgb — ^T he point for discussion there was whether or 
not the statute of Philip «and Mary had repealed the provisions for trial 
under the statutes of Henry. That was the direct question for consideration. 
I have not had the report before me till now, and I may be wrong with 
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regard to it. That does not lay down what you read fihortly to us — “ And 
'Mt seemfl that notwithstanding this, the statute 35 Henry VIII., chapter 
“2, is in force, because no offence of treason committed out of the realm 
was triable here by the course of the common law, therefore this statute 
“ enlarges the power and authority of the trials of the realm in this point.” 
That is the passage you rely upon. It goes on — But for treason committed 
“in a foreign country, and triable in the British realm” — ^that is the 
King^s Bench — “ or in any county at the pleasure of the King, by statute 
“ 33 Henry VIII., chapter 23, it seems otherwise.” 

Mr. Morgan — ^Yes, since the statute ; that is my whole point. 

The Lord Chibp Justice— The statute of 33 Henry VIII.? 

Mr. Morgan — No, the statute of 35 Henry VIII. 

The Lord Chtbp Justice — No, it is 33 Henry VIII., chapter 23, 
apparently. 

Mr. Morgan — ^The point is, the authority is purely statutory. 

Mr.' Justice Horridgb — The real point they were discussing was whether 
the statute of Philip and Mary had repealed the provisions of 36 Henry 

Mr. Morgan — ^Tes, but none the less the statement is perfectly clear 
and emphatic. 

The Lord Chief Justice — ^The diffictilty is if you look for authority 
there seems none. The references are to Coke’s Institutes and to Hawkins’ 
Pleas of the Crown, the two authorities to which we have been referring. 

Mr. Morgan — ^No, this opinion was delivered before Coke lived. It 
is in the reign of Philip and Mary. These annotations are added by the 
author of the reports. 

The Lord Chief Justiob — ^They are annotations with reference to it. 

Mr. Morgan — ^Yes, but one had no right to import them. 

The Lord Chibp Justice — The reason I was referring to it ia that, 
apart from that, I do not know what authority there is for the proposition. 

Mr. Morgan — What proposition 1 

The Lord Chibp Justice — ^The one mentioned by the judges. 

Mr. Morgan — There ia the whole authority of the doctrine of venue in 
the common law. 

Mr. Justice Horridgb — The extraordinary thing is what was 
endeavoured to be deduced from that by Mr. Sullivan was if it could not 
be tried in this country it could not exist, and the other sense in which 
you are quoting it is, supposing the offence exists, you say it oaimot be 
tried, 

Mr. Morgan — ^That is not the point I am addressing myself to. I 
am dealing with the point that it could be and was tried before the 36 
Henry VIIL As to the point put by Hale, I say that this statement in 
Dyer, whatever it may say about the existence in the air, so to speak, of 
treason committed abroad, is quite emphatic as against Hale and Coke, 
that treason committed abroad could not be, and never had been, tried here 
by common law. Surely the passage is decisive on that. 

Now, may I turn to the passage in The King v. PlcOty and show how 
it supports xny argument, although at £xst it appears to admit of quite a 
different con^ruotion? '^It was the ancient opinion that the species of 
treason which consists by 26 Edward III., chapter 2, in adhering to the 
King’s enemies, might be tried before the statute 36 Henry VIIL, chapter 
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“ 2, witliin the kingdom by the rules of the common law, although the aid 
“and comfort was afforded without the realm/' It does not say without 
the King's dominions; the Act of Henry VIII. does. The very title of the 
statute says that. I do not know whether you see my point, iny lord. I 
am trying to contend that the remarks in The King v. Platt are not in the 
least inconsistent with our position. What they say is this, that treason 
without the realm, not without the King's dominions, may have been tried 
before the statute- of 36 Henry VIII., but they do not say that treason 
without the King's dominions might have been tried here. My whole point 
is the common law extends all over the King's dominions except where they 
were under their own local law, and therefore the cases that the Court 
may have had in mind are cases where the person within England adhered 
to the King's enenodes, and gave them aid and comfort in some other 
portions of His Majesty’s dominions. 

Mr. JusTiCB Horridgb — If it is right that the statute was dedaratoiy 
of the common law, the statute of Edward III. uses the word realm, and 
your contention must be, before the statute of Henry VIII., treason com- 
mitted outside the realm, not the King's dominions. 

Mr. Morgan — 1 am coming to that. The kind of case of adhering 
that he might have had in mind is where the person is within the realm, 
ex hgpothesi it might be that he sends lettora or intelligence or aid to 
some other portion of His Majesty's dominions. The act may then be an 
act to be partly committed in this ootmtry and partly without this country. 
Nearly aU the cases of adhering are cases of rtat character. Therefore I 
submit that that case bears out my contention. 

Mr. JusTioB Hobridgb — ^That is tlie answer Mr. Sullivan gave yester- 
day; it is not turning on the dijfferen<^ between the Eling’s dominions and 
the realm. 

The Lord Ceibf Justiob — ^That is quite a different point, and it seemed 
a good distinction ; that was what Mr. Sullivan pointed out yesterday ; you 
may have adhering to the King's enemy by giving aid and comfort without 
the realm, and, nevertheless, the adhering to the King's enemy might be an 
act committed within the realm.; that may be quite correct. 

Mr. Justiob Horridgs — I am afraid I have not followed the other point 
you are trying . to make — ^the distinction between the King's dominions 
and tihe realm in the statute of Henry Till. I tdl you candiSy I have not 
followed it, and I do not know now what it is. 

Mr. Morgan — ^The distinction is not of so much importance as the 
point made by my learned friend yesterday. 

The Lord Chtht Justiob — That we accepted yesterday as being a per- 
fectly sound distinction. 

Mr. Morgan — ^Does not that contention dispose, or I will not say 
dispose of it^ but harmonise The King v. Platt wim the case of Dyer. 

The Lord Chibf Justiob — Speaking for myself, I thiii if aU you 
had to meet was- that sentence in the 1 I^ach, The King v. Platte I 'do not 
think it is against you. 1 thought that Mr. Sullivan had established 
that on that sentence. 

Mr. Morgan — ^Then I need not labour that point. 

!Mr« Justiob Horr3X>G£?— Assume that to be eo, you must assume as 
regards giving aid and comfort it existed before the statute outside the 
realm. 
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Mr. Morgan — I think tlxat the main point there is, this means treason 
by adhering to the King’s enemies without the realm and without the 
dominions; the point is important because the statute of 26 Edward III., 
as things were then, could not before the 35 Henry VIII. have supported 

.an indictment for treason outside the dominions; it could have supported 

an indictment for treason within the realm, and it could have supported 

an indictment for treason within the dominions, but it could not have 

supported an indictment for compassing outside the dominions till the 35 
Henry VIII. 

The Lord Chebt Justice — T hat assumes the point. 

Mr. Morgan — ^D oes it, my lord? 

Th^ Lord Chibf Justtob — The question is, what is the meaning to be 
attributed to the words in the statute? 

Mr. Morgan — ^May I put it this way, is the point that we have to 
meet this, that by common law, before 36 Henry VIII . treason was an 
ofience of such a character that, even though committed abroad without 
the donoinions, quite independent of the statute 25 Edward III., it was 
an offence at common law? I will address myself to that point. 

The Lord CmpF Justiob — ^As 1 understand the passage, particularly 
with reference to that passage in Hale and some others, it seems to have 
been regarded as a case of such exceptional gravity, and a crime of 
such exceptional gravity and magnitude, as to form an exception to the 
general rule of the English criminal ,law that all crime is local ; that is 
the point. 

Mr. Morgan — Quite. 

Mr. JusTCOB Horridgb — ^I understood Mr. Sullivan yesterday to be 
giving a reason why it was not, from the fact that there could be no 
local venue of it. The statute of Henry VIII. and the case in Dyer both 
assume that the offence can exist although there is no venue for it. That 
would answer his argument as to the reason why these were not triable, 
because there was no venue; they both say where certain treasons exist 
as to which it is very doubtful whether there is power to try — ^they 
recognise the existence of that in each case. 

Mr. Morgan — They do not say they exist at common law; I contend 
tha-^ all the authorities laid down emphatically that no offence at common 
law in the absence of statute can be committed abroad. I merdy draw 
attention to a book like Archbold where he says, in speaking of a venue, 
at page 33, The natural jurisdiction of the Courts of common law is 
territorial, and no person can be tried for an offence committed on 
” land abroad except under the authority of the statute.” Stephen 
says the same thing: As a general rule, offeno^ committed by British 
subjects out of England are not punishable by the criminal law of 
England.” The o:^y exceptions to that were the jurisdiction of the 
constable and marshal, and the statutory exceptions. “ All cases in 
which crimes committed abroad can now be tried in England are cases 
''in which statutory provisions have been made to that effect.” If 
you look at McLeod v. The Attorney-General ^of New Sfncth Wales^ it is 
there laid down most emphatically that all crimes are local, and not a 
single exception is made to that statement. 
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The Lord Chief Justigbs — That was a question as to the extent of 
the jurisdiction of the dominion or of the State. 

Mr. Mobgan — The New South Wales Legislature had passed an 
Act making it bigamy for a New South Wales citizen to marry elsewhere, 
being already married in that State. 

The Lord Chief Justiob — There seems no doubt, you certainly need 
not labour the proposition before us, which we think is elementary and 
is quite clear, that the general law is that all crime is local. There is 
no doubt about that. There are certain exceptions created by statute, 
and the question is in this particular case whether treason was not an 
exception; but I would also remind you that whatever the view may 
be as to that, it stiU will not alter the interpretation of the words which 
we have to give to the etatute of 1351, which is the point that we must 
always come to, although here we may get some light by investigating 
the common law before the statute came into existence. 

Mr. Mobgait — Quite; I am addressing myself for the moment to that 
question of common law jurisdiction. If one hajs to confine oneself to. 
the words of the statute, I submit you cannot get away from that. I 
think it is not without significance that Coke,* in quoting the statute, 
it is true, sets out the whole statute in detail in the exact words, but 
when he comes to comment on each particular head of treason, though 
he stiU quotes the Norman French, he deliberately leaves out the words 
within Kis realm in their first position. I think, to begin with, that 
is a quite indefensible thing to do in commenting upon a statute. 
There is a case of The King v, Wheldon^ in which this point was raised. 
At page 11 he leaves out altogether the first words, within the realm. 
My learned friend remarks if he leaves them out, they are out, which 
is a very easy way of disposing of the passage. That is really all I 
have to say. I presume, after what your lordship said yesterday about 
The King v. Vaughan^ that we need not deal with the question of 
Admiralty jurisdiction for the reasons which your lordships gave. 

Then I only conclude by drawing your lordships' attention to a 
remark made by Mr. Justice Finuoane in The King v. Wkeldon. It is 
quoted in The King v. Lynch^ and it is in the 26 State Trials, at page 
293. In commenting on these words, “ Be adherent to the King's 
“ enemies in hia realm," he makes this remark, “ The locality is annexed 
‘‘to the person adhering, not to the enemy to whom he adhered.'* 
Accordingly, that is the correct interpretation, and, at any rate, the 
words must be understood to come to this, the defendant must have been 
within the realm, or the King's enemies must have been; if it never was 
within the realm it seems to me to be quite impossible to bring the facts 
alleged in the indictment within the statute. That is our case. I thank 
you, my lord, for listening to me so patiently and giving me such 
indulgence. 

The Lord Chibp Justk®— B efore you sit down, if you attribute 
importance to The King v. wheldon you must poake your point a little 
clearer to me. I have not followed your last point. 

Mr. Morgan — I use it simply by way of illustration; it did not 
directly decide the point. I do not quote that case as an authority; 
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in fact, the other learned judge sitting, as I frankly admit, judging by his 
remarks, iv&b rather againat me; I merely quoted Mr. Justice Finucane^e 
remarks, which are in the nature of cdUer dictum, as illustrating the point 
at issue that the words within the realm must be annexed to some- 
body; they cannot be absolutely meaningless ; they occur in the first part of 
the clause, and presumably govern the rest of the dause according to the 
ordinary rules of oonstruction. 

The Lord Chief Justiob — ^Nobody suggests they are meaningless. 

Mr. Morgan — Then I shall leave it for the counsel for the Crown to 
suggest what they do mean. 

Mr. JusTiOB Avory — This judgment -may be important in Wheldon, 
the judgment of Mr. Justice Chamberlain. 

Mr. Morgan — ^Yes, although , it is true on that point, it may tell 
against me. 

Mr. JusmcB Avory — We are also of opinion that the essence of the 
** offence is adhering to the King’s enemies, and it is immaterial where 
'' they are. It is an offence not constituted by statute, but an offence at 
common law, and the statute only says that no man shall be indicted 
” but for treason, as there specified it is hot created by the Act. And 
'' indeed, if it were necessary, it does substantially appear, because two 
" overt acts state that an open and public war is carried on by the French, 
" and .that the prisoner was axlhering to the p^sons exercising the Govem- 
" ment of France. So that if it were necessary it is substantially charged 
" that he was adhering to the enemies without the realm.” 

Mr. Morgan — Quite; I am quite prepared to ineet that. 

Mr. JxTSTiCDB Horridgh — That part must be against you. 

Mr. Morgan — ^N o, I contend it is not, but it is rather in my 
favour. 

The Lord Chief Justicib — ^That is the way to deal with the point, 
but you must now prove that it. is so. 

Mr. Morgan — ^Yes, I will icy to do so. 

Mr. JiTSTiOB Avory — ^That was not written in the library. 

Mr. Morgan — ^No; but I contend that that passage is in my favour, 
while at the same time 1 freely admit it may be open to another con- 
struction. May I draw attention to the language used by the learned 
Judge: "We are of opinion that the essence of the offence is adhering 
" to the King’s enemies, and it is immaterial where they are," that is 
the enemies; that, is quite consistent with our view in this case, that 
the person was within the realm ; * he was charged with considting in 
Ireland the State of France in case they should invade; he was within 
the realm and the enemies were without. That is the whole point. 

The Lord Chief Justigb — The last words are important: " So that 
" if it Were necessary it is substantially charged that he was adhering 
" to the enemies without the realm." 

Mr. Morgan — ^T o the enemies without the realm, but he himself was 
within the realm. My .point is that is the proper construction of the 
statute, .that the defendants must be within the realm at the time; that 
is obvious if the overt acts are within the realm. 

The Lord Chief Justic® — ^Y es, 

Mr. Morgan— A nd the defence was that the enemy was without the 
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realm. I think if that case is carefully studied it will appear to 
support our position as regards the latter portion of that passage to . 
which my attention was drawn just now. Mr. Justice Chamberlain goes 
on to say it is an offence not constituted by statute, but an offence at 
common law. As regards that point he does not say that it was an 
offence at common law to adhere to the King’s enemies if the defendant 
as well as the enemies were without the realm, and that is the whole of 
our position. It was no doubt always an offence at common law to 
adhere to the King’s enemies within the realm* The statute is abso- 
lutely declaratory on that point. The word “ adhering ” occurs in some 
of the old authorities before 1351; it was always an offence at common 
law to adhere to the King’s enemies within the realm, probably within 
the dominions, certainly within those dominions which were Ireland — 
they had the common law imported into them. That is quite a different 
proposition to saying that the common law took notice of offences com- 
mitted outside the King’s dominions altogether, or even that they were 
offences at common law in the absence of statutory authority. I respect- 
fully submit that the considerations advanced yesterday by my learned 
friend, and those which, to the best of my poor ability, I have tried to 
advance this morning, are absolutely conclusive against this indictment. 

The Lobd Chtbp Justecsb — ^Do you remember one of the cases in which 
a person was indicted and convict^ of treason without the realm, that is, 
in Ireland? I do not remember where it is, but I have seen it. 

The ATTORNHr-GETNERAji — O^Rouhe^s case and Ferrofs case. 

The Lord Ghiep Justiob — ^T* hat is the case. 

Mr, Morgan — ^I have looked up the case, but it is very badly reported 
in the State Trials, and I have not been able to find any authority on 
adhering to the King’s enemies. The peirson, I believe, was charged for 
oompaesing and not adhering to the King’s enemies within the realm. It 
has been held since Poyning’a Act, since Henry VIII., that Ireland was 
part of the realm. 

The Lord Ghibp Justich — ^It depends on a different statute; it was 
held that was within the realm since Poyning’s law. 

Mr. Morgan — If Ferrot’s case occurred, as I think it did, since 
Poyning’s law, Ireland was part of the realm; if Perrot was charged with 
adhering to the King’s enemy it is not inconsistent with our argument. 

The Attornbt-Ghnbbal — ^May it please your lordship. It must, I 
^nk, be long einoe the great sages of the common law have been treated 
in such large numbers with so much disrespect in any Court of justice in 
this country, and certainly the assault which my two learned friends have 
directed at these great masters of the common law was by no means, as 
it seems to me, the fruit of caprice ; it was necessary to the bold contention 
whi<^ they proposed to lay before your lordship ; it was necessary that 
they should discover one method or other of criticising all these great 
authorities, housdiold names in the history of our jurisprudence, b^use, 
by a singular accident, all of them were unanimouky opposed for a long 
period of years to the c&ntentions which my learnt friends have been 
driven to put tefore your lorddbip in this matter. I do not think that 
my leaan^ friends will dispute that they owed the inception of this 
oontentiaD; and many of the arguments by which they have sought to 
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support it, to the advocate who made the same submissions in the case to 
which your lordships^ attention has already been directed, The Kmg v. 
Lynch, I propose, if I may, to devote the few observations with which I 
shall think it necessary to trouble your lordships, first to the law as I 
conceive it to have been at common law and before the statute of 
Edward III., and afterwards to the state of the law as that statute left the 
law, and then to consider shortly the effect of the statute of Henry VIII. 
upon the statute of Edward III . ; and to inform your lordships of some 
of the decisions which, contrary to the statement inadvertently made by my 
learned friend, Mr. Sullivan, have held that treason without the realm can 
be tried in this country. I may have imperfectly apprehended what my 
learned friend said, but I understood my learned friend to say yesterday 
that he knew of no case in which a person charged with treason without the 
realm had been made justiciable in this country. I think I shall be in a 
position to direct my learned friend's attention, and also your lordships’ 
attention, to naany such oases. 

The Lord Ceubf Justicb — I did not understand Mr. Sullivan to contend 
that ; I thought he said there were no oases which had in terms decided 
that these words in the statute 1361 were to be interpreted as they were 
being interpreted by the Crown in this indictment, that is, thtX adherence 
to the King's enemies without the realm was an offence. 

The ATTOBiTBT-GHNmAii — If that was all that my learned friend said 
I diould not quarrel with it. It is quite true that if you take the long 
list of cases in which this matter has been considered there has been no 
advocate, so far as I know, in the whole history of those cases who has 
ever been bold enough to put forward this contention as to the meaning 
of the statute, though decisions of the Courts have, as I will show your 
lordships, proceeded many times upon the opposite view ; in no case since 
the statute has that contentipn ever been put forward by any advocate. 

Mr. JusTicsB Horkedgh — TUL the case of The King v. Lynch. 

The ATTORNBT-GHNBiBAn — ^TiU the case of' The King v. Lynch, If I 
may make, an observation as to the common law it is necessary, as my 
learned friend pointed ‘out, that it should be borne in mind in considering 
these matters that the statute of Edward 111. has been repeatedly and 
authoritatively stated to be declaratory of the common law of this country. 
Now, it is put in argument that the theory of the criminal law in this 
country is, and has always been, that crime is local in its character, and that 
conclusion is well founded; but it has always, as I hope to satisfy your 
lordships, been either stated or assumed when these matters have been 
carefully considered that the offence of treason was an exception to this 
general rule, and if one examines for a moment the conception upon which 
the law of treason depends, one sees at once the grounds upon which 
this inception has been admitted. The view taken by the law has always 
been that allegian^, that impalpable and almost indefinable idea which 
connects the subjects with the Sovereign, is carried by the subject 
wherever that subject goes and wherever the subject sojourns. It is 
a personal tie binding fte subject to the Sovereign and providing certain 
Ipgal consequences wherever the subject goes, and a moment’s refection 
will, 1 thi:^, make it clear when one is dealing with matters of the 
gravity that are raised by the doctrine of high treason that it must have 
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been impossible that the common law of this country could have eiiduded, 
the conception that treason or acts of treason, whether oompaasihg Idr 
adherence, which were committed without the realm — I said, a moment’s 
observation must make that plain when one is dealing with the affairs of a 
country, particularly of an insular Power, such as this country is. It is, I 
should have thought evident that, except in the case of actual invasion, 
traitorous acts, acts of treason, certainly acts of adherence to the King’s 
enemies, were far more likely in the ordinary course to be committed 
without the realm than within the realm; in other words, the King's 
enemies in the more common and obvious oases of adherence, except in 
the cases of invajsion, very rare as they are in history, are likely to be 
found not within the realm, but without the realm. It would indeed have 
been strange if the common law of this country had permitted a subject of 
this country, bound to the Sovereign by the personal tie of allegiance, to go 
to the country which for so many centuries was an enemy of this country, 
France, at the door of this realm adhering to the King’s enemies, and then 
concede that although the personal tie of allegiance had subsisted during the 
periods during which these acts of adherence were committed, yet in the 
view of the criminal law of this country no violation had t^en place 
of the law of treason as that law was understood at the time. It would, 

I submit, have been inconceivable had such a doctrine ever been held. 

I will show your lordships in a moment that not only has no high 
authority ever said that this offence was not recognised as an offence at 
common law, but that the whole trend of authority is in the opposite 
direction. 

Now, I come to make an observation upon the statute of Edward III., 
a statute as we ’have seen declaratory of the common law. My learned 
friends dealt wi^ the statute of Edward III., if they will allow me to say so, 
in a manner which was, I think, a little perfunctory, especially having regard 
to the elaboration of some other branches of , their arguments. They 
assumed rather than argued that the statute of Edward III. had the meaning 
which they attempted to put upon it. I submit, on the other hand, to 
your lordships that the views which have been unanimously held by the 
great writers upon our criminal law as to the effect of the statute of 
Edward III, are not only well founded, but they are the only views which 
can reasonably, if one considers the wording of the statute, be admitted 
or accepted. 

Will your lordships be so good as to look at the words which your 
lordships reooUect are at page 1031 of Archbold? I ought perhaps to 
make this preliminary observation, that in dealing with a statute so anpient 
as this, couched in fiie language which is before your lordships, one does 
not always adopt all the same standards of grammatical construction 
which one applies to statutes^ of King George V. These are the words, 

If a man do levy war against our Lord the King in his realm or be 
^' adherent to the Kiilg^s enemies in his re alm , giving to them aid and 
“comfort in the realm or elsewhere, and therefore be probably attainted 
of open deed by the people of their condition.” Those are the 
material words. The submission which I make is that the views of those 

have always held that these words contemplated . and covered the 
offence of adherence without the realm are well founded, and, as I have 
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said, are not only reasonable, but are almost the necessary construction of 
the words. How, then, ought the words to be read? They ought, in the 
submission of the Crown, to be read ezaotly .as if before the word 
giving ” and after the word '' realm, in the phrase '' giving to them 
aid and comfort in the realmj” there were brackets, that those words, 
in other words, were in brackets. Let it be so read, '' If a man do levy 
war against our Lord the King in his realm or be a^erent to the King’s 
enemies in his realm (giving to them aid and comfort in the realm) or 
elsewhere.” With submission, that is not only a probable construction, 
but it is by far the most reasonable oonetniotion that can be put upon 
those words. You have here the use of the phrase, “ be adherent to the 
“ King’s enemies in his realm,” and then the need is felt by the draughts- 
man, such is the suggestion I make, to give some explanation or some 
enlargement of the please which is being used, the phrase ” be adherent 
'' to Sie King’s enemies,” and he interpolates the phrase “ giving to them 
aid and comfort in the realm,” making the words '' or elsewhere” an 
addition to the phrase be adherent to i£e King’s enemies in hie realm.” 

I have ventured to submit to your lordships that was not only a reasonable 
construotioin, it is really, if one construes the statute as a whole in the 
light of the general consideration which I venture to lay before your lord- 
ships on the common law before the statute, a necessary oonstruotion. 

The Lord Ghiep Justtcb — Mr. Attorney, would you assent to this view 
of the construction, taking the words '' or elsewhere,” may they not 
govern both the adhering to the King’s enemies within the realm or 
elsewhere, and also giving to them aid and comfort in the realm or. 
^ewhere? 

The ATTOBNiiT-GHNBRAii — ^There are two possible views; that is one 
of them, and the one 1 have indicated to your lordships is the other. The 
oondusion which follows from either of those views has been variously 
supported, one or the other, by various writers. 

The liOitD Cbdccf Justigb — ^I t seems a little difficult to understand why 
one diould limit giving aid and comfort to the King’s enemies in the 
realm. I do not know why it should not he equally an ofEence without the 
realm when in an island in all probability the King’s enemies will mostly 
be found without the realm. 

Mr. JusTion Horbidob — ^That is what 1 was going to ask. Assuming 
that, ** elsewhere ” might govern both. 

The ATreBOTT-GmBRAL — ^Tour lordship suggested that yesterday. 

Mr. JuBTiOB Hokbidob — I do not see why l^e statute should limit the 
giving of aid and comfort in the realm when it may extend, according to 
your submission, to adhesion outside the realm. 

The Lobd Chief Jushoh — ^That seems to me to get added force if one 
bears in mind and leooUeot that the words ” givmg to them aid and. 
” comfort ” are really a parenthesis, and describing what is meant by 
adhering to the King’s enemies. If you read it in that way it would 
- seem to me that the words must necessarily govern both adherence and the 
descnptive words; you are dealing with the sasne offence. 

ATTOBEinr-GmNBRAL — Quite. It may be from that point of view 

it covers the whole phrase, induding the levying of war. 

The Lobb CkiBF Jttstxob — ^That is also possible. 
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The Attornht-Gbuedeial — I do not mind ■which of those views is taken. 

Mr. Justice Horridgb — ^T he quotation from Mr. Justice Willes mer^y 
leaves that out, and makes it govern the adherence. 

The Attornet-General — ^Y es. As to the position in law which 

followed upon the passing of the statute of Edward III., it seems to me the 
passage quoted from Hawkins — apologise to my learned friend for 
mentioning such as authority — ^is very apposite. He says on page 306, 
under “ Indictment,” It seems to have been a great doubt before the 
“ making of the statute of 35 Henry VIII., chapter 2, in what manner and 
** in what place high treason done out of the realm was to be tried. For 
“ some seem to have holden that it waa triable only upon an appeal before 
the constable and marshal; others that it might be tried upon an indiot- 
''ment, laying the offence in any county where the King pleased; .and 
"others that it was triable by way of indictment in that county only 
"wherein the offender had lands; but surely it cannot reasonably he 
" doubted but “that it was -triable some way or other.” I think my 
learned friend calleki this the cry of despair, " for it cannot be im^ned 
" that an offence of such dangerous consequence, and expressly within the 
"purview of 25 Edward III,, should be wholly dispunidiable, as it must 
" have been if it were no way triable.” 

As 1 understand the signiffcance of this passage, it is very great, 
because between the statute of Edward III. and the statute of Henry VIII . 
the learned author, who had been giving great attention to these matters, 
says that there were great doubts. But what did the doubts relate to? 
Did the doubts relate to the question whether high treason done out 
of the realm was an offence? He does not enumerate that as among the 
many grounds of doubts he thinks it worth while to call attention to. The 
dou^ were as to in what manner and detail high trea^n done out of the 
realm was to be tried. He gives various views that had been held by 
various authorities. " For some seem to have holden that it was triable 
" only upon an appeal before the constable and marshal; others that it 
"might be tried upon an indictment, laying the offence in any county 
" where the King pleased ” — ^that is, leaving the King to choose ^e venue 
wheire the offender had lands. He states in weighty language his 
ooncluaon, "That it was -triable some -way or other; for it cannot be 
"imaged that an offence of such dangerous consequence, and expressly - 
“ within the purview of 26 Edward III., should be wholly dispunishable.” 
So that the high authority of Hawkins says again, in the plainest possible 
way, in this sta-tement, which is not in the least 'an answer, but a positive 
oondusion, that high treason done out of the realm is expressly within 
the purview of 26 Edward III. 

The Lord Chief Justicb — ^I s there any authority of which you have 
cognisance which says that if high treason is committed -wilhout the 
realm it is not an offence at common law? 

The Attornet-Ghnerai/ — ^N o, and I may boldly say there is none. 

The Lord Ghubf Justicsh — ^I know of none. Even in the case in 2 
Dyer, to which reference i^ made, it was assumed that the doing of the 
act is an offence. All that it does is -to say it is not triable by the 
course of the common law. 

The Attoknet-Ghneral — ^Y es. The emphasis is on the word 

” triable ” in that connection. I will come to ihe case in Dyer later*. 
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Mr. Justice HoRKiDaB — ^Before you leave that, it may be the statute 
does not deal with specifio treason by adherence, there may be treason 
outside the particular one which was an offence, although there was no 
means of trying it ; he is not dealing with the particular case of adherence 
there. 

The ATTOROTT-GENBRAii — ^That is perfectly true. It might have been 
expected, I submit, that if in making this grave statement that the 
offence was expressly within the purview of 25 Edward III., he wanted to 
put forward the view that there was a distinction to be drawn between 
certain treasons under the Act, he would have done so. 

Mr. Justice Horbido-e — I think that is quite a fair comment. 

The Attornet-General — ^And such being the case, namely, that doubts 
had arisen in the language of Hawkins as to what the proper method of 
trying these admitted offences was, the statute of Henry VIII. was passed ; 
and I may remind your lordships, as possibly an additional reason why 
that statute should have been thought necessary, that there ha\i been a 
great increase in the number of constructive treasons in the reign of 
King Henry VIIL, all kinds of dynastic considerations intervened, and 
doubt was felt as to the proper method of dealing with them. That is at 
page 1032 of Archbold. The note is, “ Venue for treasons committed 
abroad/' 

The Lord OmEF JusTicno — The title is not in Ardibold, but it is '' An 
'^Aot oonoenung the trial of treasons committed out of the King’s 
'‘Majesty's dominions." 

The Attornet-Genebal— Yes, it is purely machinery. " Forasmuch 
"as some doubts and questions have been moved, that certain kinds 
"of treasons, misprisionsi, and concealments of treason done, perpetrated, 
"or committed out of the King's Majesty's realm of England cannot, 
"by the common laws of this realm be inquired of, heard, and deter- 
" mined within this his said realm of England j for a plain remedy, 
" order, and declaration therein to be had and made, be it enacted by 
"authority of this pr^ent Parliament that all maimer of offences being 
"already made, declared, or hereafter to be made or declared, by any 
"of the laws and statutes of this realm, to be treasons, misprisions of 
"treasons, or concealments of treasons, and done, perpetrated, or oom- 
"mitted, or hereafter to be done, perpetrated, or committed, by any 
" person or persons out of this realm of England, shall be from henceforth 
"inquired of, heard, and determined before the King’s justices of his 
' ' Beach for pleas to be holden before himself, by go^ and lawful men 
" of the same shire where the said Bench shall sit and be kept, or else 
"before such commissionero and in such shire of the realm as shall be 
"assigned by the King's Majesty's commission, and by good and lawful 
" men of the same i^re, in like manner and form to aU intents and 
" purposes as if any such treasons, misprisions of treasons, or concealments 
" of treasons had been done, perpetrated, and committed within the same 
"shire where they shall be so inquired of, heard, and determined as is 
" aforesaid." It is worthy of notice, perhaps, that the form of the 
statute supports the view which, as I have said, all the great authorities 
over so long a period of time have taken, as to its content and scope, 
b^uae it purposes to be a dedaratidn for the purpose of relieving doubta 
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as to the precise method in which these crimes univerfially conceded to be 
triable somehow ought to be dealt with. 

The Lord Chief Jttstioh — So far as one can follow from the reference 
to the cases cited yesterday and to-day the doubts that have arisen were 
all as to the mode of the trial and the venue. 

The ATTORNHT-GBNBRAii — Quite. 

The Lord Chtef Justice — No doubt, so far as I can follow, is any- 
where expressed as to the act being an offence, and an offence punishable 
according to the law of England; the only question was, if you had got 
the person, where were you to try him? 

The ATTOKNEDT-GENBRAii — have given some attention to this matter, 
and 1 have had the assistance of my learned friends, who are both 
industrious and persevering in these matters, and I think I may say there 
is no past case that any of us know in the books in which any doubt 
whatever has been thrown upon the view that it was an offence ; I know of 
none, and I do not think my learned friends are in a position to call 
attention to any. 

The Lord Chief Justice — ^The words in Dyer, the oiJy words that 
are relied upon, seem to point just the other way. These are the words 
relied upon, '' Because no offence of treason committed out of the realm 
was triable here by the course of the common law, therefore this statute 
''enlarges the power and authority of the trials of the realm in this 
" point.’^ It seems that it is an offence to commit treason without the 
realm, but it says the difficulty is, aocording to the course of common 
law, where is the offence to be tried. 

The Attornet-Genbiul — ^That is the same view that Hawkins takes. 
It is worth noticing about the case in Dyer, the charge in question, as I 
understand the very short report, is contained in ^a memorandum wMoh is 
not, I think, the conclusion of the judges, because the oonolusion is given 
below. The conclusion, I think, begins about seven lines from the 
bottom of the page, " And for the cause above, the judges, Sir John 
Baker and Hare, Master of the RoUs, were assembled, and they thought 
" as above, and by the words above, according to the order and course 
"of the common law, it shall be intended that the trial shall be in the 
" county where the indictment is rather think the earlier part is the 
case put before them, and the conclusion arrived at is set out in the last 
six lines. 

The Lord Chief Justice — It is not unimportant to observe how it 
came before them. There was the statute of 36 Henry VIII., then came 
the statute of 1 and 2 PhiKp and Mary, and Philip and Mary living said 
a certain thing, "that all trials hereafter to be had, awarded, or made 
" for any treason ehall be had and used only according to the due order 
" and course of the common laws of this realm, and not otherwise," had 
that statute of Philip and Mary in any way rented or modified the effect 
of 35 Henry VIIL 

The Attorott-Genbraij — ^That was the whole point. 

The Lord Chief JusnoE — ^That was the whole point they were 
discussing? * 

The ATTORNET-GEmaAii— Tes. 

Mr. JuBTioE Avort — ^I he resolution was that trial should be in the 
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comity 'where the indictment was; that 'waa the only resolution that 'waa 
come to. 

The Attobnby-General — ^That is quite true. I do not propose to 
say anything more about that now. It might be useful to call your 
lordaihips’ attention to the various oases — I thinh I can do it compendiously 
— some of them of considerable antiquity, some more recent, in which the 
view of the statute whidi I am endeavouring to press upon your lordships 
has been accepted and acted upon in one way or other. There was a 
case of William de Western^ which is reported in 1 Richard II., Roll of 
Parliament, volume iii., pages 10 to 12. In that case it was found by 
Parliament, as recorded on the roll, that William, having undertaken to 
keep safely the Castle of Outkrewyk, in Flanders, without any duress or 
lack of victuals, wickedly delivered and surrendered it to the Eing's 
enei^es by his own default alone, against all right and reason, and 
gainst his allegiance and undertaking. There is the resolution of Par- 
liament that he was sentenced to be drawn and hanged. 

Then there is the case of J o7m de Qom&n/yz^ who was sentenced for 
delivering up the Castle of Aides. Now, it was held, a little strange to 
^y, that as he was a gentleman, and had served Edward III., he was not a 
liege man of Richard II., he was only to be beheaded. Now the question 
arose, in reference to both those matters, whe'fcher the charge was treason. 
Both the acts, and they would have been acts of adherence in surrendering 
the castles if they were treason at all, were committed in Flanders. Now, 
Hale has considered his case in his Pleas of the Crown at pages 167 and 
168, and in the second paragraph of 167 he says, If an Englishman 
‘‘ during war between the Kings of England and France be taken by ihe 
French, and there swear fealty to the King of France, if it be done 
voluntarily, it is an adhering to the King’s enemies ; but if it be done 
for fear of his life, and that he returns, as soon as he might, to the 
allegiance of the Crown of England, this is not an adherence to the 
Ewing’s enemies within this Act.” Then in the next paragraph, If 
a captain or. other officer, that hath the custody of any of the King’s 
castles or garrisons, shall' treacherously, by combination with the Bang’s 
enemies or by bribery or for reward, deliver them up, this is adherence 
to the King’s enemies. This waa the case of William Weston for 
^^delivenng up the Castle of Oughtrevneke and John de Gomenys for 
** ddivering up the Castle of Ardes, in France, both which were impeached 
'*by the Commons, and had judgment of -^e Lords in Parliament, 
Itot, Par. .1 R. 2, p. 40, namely, William Weston to be drawn 
“ and hanged, but execution was respited.” Then it gives Gomen/f/s* 
judgment, and says, “ The execution -was respited.” Then the learned 
author adds this note, which is very much in point, ”And note, though 
&e charge was treason, and possibly the proofs might probably amount to 
it, and Walsingham, ivb anno^ 1 R. 2, tell us it was done by treason ; 
yist the reason expressed in the judgment against Weston is only ” — ^then 
he puts it in Norman French, on the ground of surrender. 

Then it goes on. The truth is if it were delivered up by bribery 
** or 'treachery it might be treason, but if delivered up upon cowardice or 
** imprudence 'without any treachery, 'though it were an offence against "the 
laws of war, and the party subject to a sentence of death by martial law 
no 
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afi it once happened in a caee of the like nature in the late times of 
‘‘ trouble, yet it is not treason by the common law, unless it was done 
“ by treachery.” The learned author took those two cases on the whole 
as conclusive that the matter was dealt with under the head of treason, 
and is of opinion that if it was delivered up not by* cowardice but from 
treachery it might properly be dealt with as treason. 

Mr. JtrsTECB HoRRina-B — ^And that is, at the earlier portion of the 
passage, specially stated to be adhering to the King's enemies. 

The Attoendt-Gbnhral — am indebted to your lordship; in terms 
it is so stated. 1 have other cases^ but the most useful to refer to* now 
is Lord Wentworth's case, a case reported in the 4 State Trials at 
page 314. In this case the indictment has been found, and is available 
for the purpose of consideration. The indictment charges and sets forth 
that Lord Wentworth, Mward Grimston, and Ealph Chamberlain were 
indicted jointly with others for that occupying and exercising their 
aforesaid sevei^ ofQoes at Calais in parts beyond the seas, on 20th 
December they traitorously were adhering, aiding, and comforting, and 
procuring to Henry, King of the French, the public enemy of the said 
King and Queen and of this realm of England, in order to traitorously 
deprive the said King and Queen from their possession of the said town of 
Calais and the castle of the same, and deliver the same into the hands 
and possession of the said Henry, now King of the French. As regards 
Lord Wentworth the indictment was removed into the House of Lords, 
where he was found not guilty. Grimston was tried before Commissioners, 
which, as your lordships w^ recollect, is another alternative method of 
trial, and found not ^ilty. Chamberlain was tried before the same 
Commission, found guilty, and executed. That was a case of treason 
without the realm, in Calais. 

The Lord Obuef Justiob — ^What was the datb of thatl 

The ATTOKNBrr-GBMmAL — 1658. 

Mr. Justice Horbidob — That was when Calais was a portion of the 
King's dominions, but it was not within the realm. Calais was ceded in 
the time of Queen Mary. 

.Mr. Sullivan — Calais was represented in Parliament as late as 
James L Parliament purported to legislate with regard to a place outside 
of the realm, up to the time of James I. 

The Lord Ghtep Justice — ^There was a conviction only in one case, 
the case of Ralph Chamherlad/a, 

The Attornbt-Gendbal — ^T ee, 

The Lord Chot Justice — ^That could be explained, could it not, without 
praying in aid the doctrine required for this case. The conviction on 
that indictment may have been perfectly right because, if the offence was 
committed at Calais in the corcumstances, it was not necessarily the 
special treason of fuJhering to the King's enemies without the realm. 

The ATTOBNsrr-GBNEBAL — It was not necessarily, but the facts, so far 
as they are set out, I should have thought rendered the conclusion a 
probable one that it was that part of the statute that was considered. 
They were " Aiding and co^pforting and procuring,” so the indictment 
says, “to Henryj Kii^ of the French . . . in order to traitorously 

“deprive Ihe said Hmg and Queen from their possession of the said 
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“ town of Calais/' I observe from the full indictment that it does treat 
Calais in that case as part of the King's dominions ; but there are so many 
other authorities in which it does not arise that I will not trouble your 
lordships further with that case. 

The Lord Chief Justioe — It is not worth pursuing. 

The Attorndt-Genbral— No. Your lordship asked some questions 

about some oases whioh dealt with the case of Ireland. My learned 
friend, Mr. Sullivan, informed your lordship of the case of O' Burke, which 
was tried in 1691, reported in 4 State Trials at page 708. The indict- 
ment charges O' Burke as a false traitor against the Lady Elizabeth, Queen 
of England, France, and Ireland, at Dromhere, in the realm of the said 
‘^Lady, the Queen of Ireland, in parts beyond the sea, traitorously oon- 
'' spired and oompassed the death of the Queen," and then it sets out 
various overt acts and charges, adherence to the Queen's enemies in 
the realm of Ireland in parts beyond the seas." Then in another part 
it charges " That the BL^op of Rome and Philip, King of Spain, had 
"prepared a great army hostilely to invade this realm of England," and 
that " O’Rurke traitorously received, fed, and comforted, and aided 
" very many of the aforesaid Spaniai^s, enemies of our said Lady the 
" Queen, arriving in certain ships in the said realm of Ireland." In the 
third place it charged " That O’Rurke, in the realm of Ireland in parts 
" beyond the seas, traitorously aided and comforted certain rebels and 
" traitors of the realm of Ireland." The other counts in the indictment I 
do not think are very material to the matters under consideration here. 
There the judgment of the Court was that he had been guilty of treason. 

Mr. Justice Horeidoe — ^Did not the indictment lay the act done in 
Ir^nd as being in the realm of the Queen? 

The ATTOROTr-GENBRAL — ^It was charged as being outside the realm 
of England } it was charged as being within the realm of Ireland. 

Mr. Justice Horbidoh — It says " Our Lady the Queen." 

The ATTORirar-GENERAL — "lidy the Queen of Ireland"; but it was 
treated as being outside the realm of England. Then, my lords, the 
next is Ferrofs case, tried in 1692, reported in 4 Staxe Tri^ at page 708. 
In that case we also have the indictment. The indictment charged 
" That Perrot, late Deputy of the Lady the Queen, in her realm of Ireland 
" in parts beyond seas, as a false traitor against the Queen at Dublin, in 
" the said realm of the said Lady the Queen of Irdand, compassed the 
" Queen’s death, and to bring about the overthrow of the Commonwealth 
"of the realms of England and Ireland," and "That the Pope and the 
“King of Spain had prepared an army to invade the realm of England, 
" and that Perrot, in tih.e realm of Ireland, wrote traitorous letters inciting 
"the King of Spain to perform his malicious purpose." That was 
similarly dealt with. Those cases are open to the comment which Mr. 
Justice Horridge has made. 

The Lord Chief JusncB — ^What is your reference to those cases in 
1691 and 1592; is it Hargreaves? 

The. Attorott-Gbotral — think it is Hargreaves. 

Then, my lords, the next case I ask attention to is that of Lords 
Middleton and CasUeman/ne, John Stafford, a/ad Others, tried in the year 
1695. In that case we have the indii^ment. That is a very clear case. 
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It charges that they were indicted as false traitors, for “That they, 
“without this realm of England, in France, in parts beyond sea, 
“traitorou^y adhered to the King’s enemies in lie same war, and 
“ traitorously assembled and united themselves to and amongst the said 
“enemies carrying on war against the King, and comforted, aided, and 
“ supported the said enemies contrary to their allegiance.’* Most of the 
persons indicted were outlawed, including Stafford. He subsequently 
surrendered, and pleaded in bar some technical point and produced letters 
of pardon, but that does not affect the case. It was a clear case of a 
charge of adhering to the King’s enemies without the realm, in France. It 
was a charge of treason, and there was a conviction. 

The li)iiD Chief Justecb — ^Where is that reported? 

The Attorney-General — It is not reported. 

The Lord Chiep Justtc® — ^You have only got the indictment? 

The Attorney-General — I have the indictment from the Records. 

Mr. Justice Horridgb — Do you know by whom it was tried? 

Mr. Sullivan — They did not come within the realm to stand their 
trial, and that is why they were outlawed, as your lordships might presume. 

The Lord Obdosp Justice — It looks rather like it. 

The Attorney-General — That, again, throws a light on the question 
of whether they committed an offence. 

The Lord Chief Justice — ^Yes, the point is whether it was an offence. 

Mr.- Justice Avory — How could they be outlawed unless they had 
committed an offence? 

Mr, Sullivan — ^That is not the point. My lord, Mr. Justice Horridge 
asked where the trial took place, and what happened at the trial. I 
was answering him that there was no trial because they did not appear to 
stand their trial. 

Mr. Justice Horridge — ^That was in answer to me, but you have not 
given an answer to my brother Avory. You have not answered whether 
or not that does not involve a crime, 

Mr. Sullivan — Of course, they purported to be outlawed for a crime, 
but what I am pointing out is that there was no trial. 

The Lord Chief Justice — You can say it is not to be taken as a 
judgment, because they were not heard. 

Mr. Sullivan — ^That is all. 

The Lord Chief Justice — ^They did not come here and submit them- 
selves to the jurisdiction? 

Mr, Sullivan— No. 

The Lord Chief Justice — Still it shows that there waa a conviction. 

Mr. Justice Horridge — And it shows what the view of the law then 
was in 1695. 

The Attokney-Gbnbral — ^Then, my lord, the next case I desire to call 
attention to is the Duke of Wharton^s case in 1729, 

The Lord Chief Justice — ^Is that the Spanish case? 

The Attorney-General — ^T e«, my lord, in Spain. In that case, too, 
we ]^V6 the indictment. , The indictment charged ^*That a war was 
being carried on between Philip and George I., the former being an 
“enemy of the said King,” and “The Duke of Wharton adhered to the 
“ King’s enemies in foreign parts, and beyond the sea without this realm 

I 113 • 



Sir Roger Casement. 

“ of Great Britain, to mt, in the realm of Spain, alleging ae an overt act 
" tiaat he joined and united himself to the army of Plulip, prosecuting the 
“"war against King George and attacking Gibraltar.’’ Your lordships 
will notice in this case that both the overt act and the enemies were 
without the realm. In this case also the sentence was one of outlawry, 
and here, again, the Duke of Wharton did not enter an appearance. 

I have the indictment here if 1 might read two passages from it. It 
charges that “ Philip, Duke of Wharton, late of Westminster, in the 
“county of Middlesex, being a subject of the said Lord the. late King, 
“ well knowing the premises, not having the fear of God in his heart, nor 
“ pondering the duty of his allegiance, but moved and seduced by 
“ instigation of the devil as a false traitor against the said Lord, the 
“late King, his Sovereign, true natural and undoubted Lord, utterly 
“withdrawing the hearty love and due obedience, fidelity, and adlegianoe 
“ which true and faithful subjects of the said Lord, the late King, were of 
“ right hound to bear towards the said Lord, the late King, on the first 
day of May, in the thirteenth year of the reign of the said Lord, the 
“ late King, and at divers other days and times, . as well before as 
“ afterward, in foreign parts and beyond sea without his realm of Great 
“ Britain, to wit, in the realm of Spain, by force of arms, &o., falsely, 
“ maliciously, knowingly, devilishly and treasonably was adherent, 
“ aiding, and assistant to the same Philip, King of Spain.” Then near 
the ^d of the indictment there come the following words: — “At which 
“ same Wednesday next after the Quinzaine of Easter, before the said 
“ Lord the King, that now is at Westminster, the Sheriff of the county of 
“ Middlesex aforesaid, returned the aforesaid writ of causing to put in 
“ exigent to him directed thus endorsed— virtue of this writ to me 
“ directed at my county (Court) of Middlesex, holden for the county of 
“ Middlesex aforesaid, at the parish of St, .^mdrewes Holbome, in that 
“ wunty aforesaid, on Thursday, to wit, the twelfth day of December, 
“in the saine year, within written, the within named Philip, Duke of 
“ Wharton, was first put in exigent, and did not appear.” So that under 
the King’s mit pursuant to the statute the trial was ordered at the 
Court as specified in the way I have just read. 

The l^BD Chtkf JtJSTt<55B — ^He did not appear. 

The ATTOiOffar-GiaraRAL — ^He did not appear, and was thereupon 
outlawed. 

The Lobd Chibf Justice — That seems to have happened in many of 
these cases. 

The Attoknbt-Gbotral — ^Y es, naturally, unless they happen to be 
caught here. 

The Lobd Chiep Justice — D o you notice in that case whether the 
overt acts were without the realm? 

The ATTOENET-GBNBBAn — ^Yes, I think they were all. I will ask one 
of my learned friends to look it up. 

The Lobd Ceuef Justice — ^The conviction would have been quite good 
if there was only' one overt act within the realm. 

^e Attobnb7-Gene!raij — ^Yee, I think all*the overt acts and all the 
enemies were without the realm. 

The Lobd Chief Justice — ^P erhaps Mr. Bodkin will look and tell us. 
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The ATTORNBT-GEMmAii — your lordship pleases. I am told that 
all the acts were outside the realm, ae my reooUeotion was, and that they 
were all concerned with a projected attack on Gibraltar. 

The Lord Ghiep Justice — ^A ll the aote done by Philip, Duke of 
Wharton, were done without the realm. 

The Attoknht-Gbnmial — ^Y es. 

Then, my lords, the next case is one of some interest and importance, 
the case of William Cundell. The only report I have of that ease is in 
4 Newgate Calendar. We have the indictment, but there is a report. 
William Cundell was indicted for adhering to the King’s enemies in the 
Isle of France, and, as I have said, the Crown has a record of the case 
and a copy of the indictment. 

Mr. Justice! HoRRmos — What is the datel 

The Attoritst-Genbral — 1812. It is reported in volume iv., 

Newgate Calendar, at page 62. I will read the ^ort facts. In 1808 
a number of British sailors and mariners were confined as prisoners of 
''war in the Isle of France. The prison being much crowded, was 
"greatly incommoded with dirt and vermin, and there being no way of 
"escaping from such inconvenience but that of desertion, every art was 
"practised by their keepers to induce’ the unhappy prisoners to enter 
" the French service. Fifty men, among whom were Cimdell and Smith, 
"had not virtue enough to resist the temptations on one hand, and the 
"hope of escaping from distress and filth on the other. They forgot 
" their country and alliance, and put on the enemy’s uniform, acting 
" as sentinels over those who were so recently their companions in 
"captivity. These traitors continued to do duty with the French until 
' ' the surrender of the island to the British forces, when Cundell and Smith 
" with ten others positively refused to accompany lie enemy, and threw 
"themselves upon the mercy of their country, having immediately 
" surrendered to the English, while the thirty-eight others marched off to 
" old France. These culprits were now transmitted to England, and a 
" special oommission was issued for their trial, which took place at the 
"Surrey Court-house, February 6th, 1812. Cundell, Smith, and five 
' ' others were found guilty of adhering to His Majesty’s enemies, when the 
‘ ‘ Attomey-Greneral stated that he thought the ends of justice obtained, 
"and that he would not press the conviction of the remaining five, who 
' ‘ were discharged, not for any want of proof of their guilt, but through 
"the clemency of the Govemmeht.” 

Then there is the speech of the Attorney-General, which I do not think 
I need read. The Lord Chief Baron then proceeded to pass sentence, and 
there was sentence in the ordinary way, which your lordships are familiar 
with. Then— " The prisoners were then reoonduoted to their cells. Almost 
"every individual in Court was dissolved in tears during the melancholy 
" scene. On Monday morning, the 16th March, .1812, William CundeD 
"and John Smith, purEniant to their sentence, were hung.” That is a 
very clear case. The indictment, as I have said, and the record rfiow 
that the adherence to the King’s enemies was without the realm. There 
was a formal trial, and* in their presence they were convicted, and 
executed. All the overt acts there were in the Isle of France. 

Mr. JusTiGB Horbidgb — I do not know where the Isle of France was. 
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The Attornbt-Genbral — I think it was in Mauritius. 

Mr. Justice HoBBmaE — ^And it was owned by France. 

The Atiwenbt-Genebal — Yes, a French colony. The war, of course, 
was between the French Government and ourselves. 

Mr. Justice Hor3II>ob — I t obviously wae in their possession by the 
statement of the facts. 

The Attobnht-Gbnbral — Q uite. 

The liOBD Ghtep Justiob — ^It is given as an authority in Arohbold, at 
page 1050, not exactly on this point, but as an illustration of an overt act. 

The Attoknet-Genboal — ^Y es. 

Mr. Justice Horridge — I do not see why it is not an authority. It is 
given in fact on this point, because it says, “ The words of the Treason 
'' Act, 1361, are ' or be adherent to the enemies of our Lord the King in 
* his realm, giving to them aid or comfort in the realm or elsewhere.’ The 
“ offence defined by these words is ‘ adhering to the King’s enemies within 
“ ^ the land or without, and declaring the same by some overt act. ’ ” The 
three cases which are nearest are Lord Middleton and Others^ The Duke 
of Wharton, and Gundell. 

The AmoEWET-GBEBBAL — ^Yes, those, it is submitted, are exactly in 
point, and, of course, the earlier cases also. 

The Lord Cheep Justicb — ^The advantage of Gundell is that not only 
is it reported on the facts, so that one can see it in the Calendar, but also 
there was a trial. 

The Attornet-Genebal — ^Yes. 

The Lord Cheep Justiob — The other cases are cases of outlawry. 

The Attornet-Gbneral — ^Y es. My lords, the fact that there are not 
a larger number of authorities in which the matter has been specially dealt 
with is, of course, due to the obvious consideration that if people have 
committed acts of this kind without the realin, they are not in the habit 
of returning to the realm if they can help it so long as the Power against 
which they conspire is ruling there. 

The Lord Cheep Justtob — ^Have you looked at all at paragraph 13 of 
the case of Mulcahy in the House of Lords? 

The Attornbt-Genbral — I have sent for that particular volume. 

Lord Chibip Justicb — ^What puzzles one is that Mr. Justice Willes, 
in giving the opinion of the judges, certainly uses language which, if 
correctly reported in inverted commas, seems to be citing with approval 
the judgment in O^Brien’s case. 

The Attornet-Genebaii— Y our lordship means the passage , in which 
he says it is treason if the man is adhering to the King’s enemies in his 
realm or elsewhere? 

The Lord Chiep Justici — ^Yes. The importance of it is that for the 
purpose of declaring the law he leaves out the words which have given 
rise to so much discussion here, “ giving them aid and comfort.” 

The Attobnbt-Geneeal — ^Y ea, just as Lord Hale did. 

The Lord Chibp Justtoe — that is right, it brings down to the year 
1868 the opinion of the judges of the Bang’s Bench delivered by Mr. 
Justice Willes to the House of Lords in answer '*to the summons, and that 
opinion waa approved by the House of Lords, Lord Cairns as Chancellor. 

The Attornbt-General — ^Y es. 
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The Lord Chief Justice — Although it was not neoeasaiy for the 
decision — ^Mr, Sullivan was quite right in saying it is obiter — it is a very 
high expression of judicial authority which we cannot brush aside as mere 
speculation. 

The Attorney- General — My learned friend dwelt rather more on the 
fact that this view was obiter than on the fact that the case in Dyer was 
obiter. 

My lords, if I may I will now shortly direct attention to the dicta of 
some of the great authorities upon our common law. Some have already 
been mentioned. I will do it with as much economy of time as I can. 
In Coke’s Third Institute, page 63, the enumeration of treason by the 
learned author contains the following dictum: — “The fourth is adhering 
“to the King’s enemies within the realm or without, and declaring the 
“ same by some overt act.” 

The Lord Chief Justtcd — The reference given in Archbold to that 
passage is pages 10 and 11. 

The Attobnbt-Genbral — I have the book before me. “ Adhering is 
“h^:^ explained, viz., in giving aid and comfort to the King’s enemies 
" within the realm or without; delivery or surrender of the King’s castles 
“or forte by the King’s captain thereof to the King’s enemies within the 
“ realm or without for reward, &c. , is adhering to the King’s enemies, 
“and consequently treason declared by this Act.” 

The Lord Chtbp Justice— If it is not inconvenient to you, Mr, 
Attorney, would you refer us to Fitzherbert’s Abridgment I tl^nk it is 
5 Richard II. There is a report there of a trial which we have not got. I 
interpose because we do not think it necessary to trouble you to read 
a^ain what is said in Coke’s Institute unless there are other passages you 
wish to refer to. We got it all before us yesterday. 

The ATTORNBT-GENBRAL-^If youT lordship pleases. I find it a little 
difficult to translate the report of the case, and for some reason which 1 
need not trouble to state it was not found possible last night to get a 
translator, but I think I understand enough of it to show that there must 
•have been some misapprehension in the mind of my learned friend in the 
account he gave your lorddiips of it. 

The Lord Chehf Justice — I forget what particular case it is cited in. 
It is cited in one of the passages read to us yesterday. 

Mr. JusTiCB Horridgh — ^I think it is Hale. 

The ATTORNBT-GBNmAL — There is a reference in a side note in Hale at 
page 169. 

The Lord Chibf Justicd — That is the particular passage to which atten- 
tion was called which I think is the strongest, and which says that at 
common law the oSender might have been indicted in any county of 
England if he committed treason abroad. 

The AiTORNBT-GEOTRAJi — ^Yes. I did not select it as among the number 
of authorities which I cited to the Court, 

The Lord Chief Justicb — ^It is rather difficult to tmderstand. 

The Attornby-General — ^I t is difficult to xmderstand. Not only that, 
but the dictum in question which is quoted is a dictum not proceeding 
from the Court, but from the representative of the Crown; and without 
wishing to underrate the authority of such a statement it did not seem to 
me to be of the same authority as a decision of the judges. 
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The Loud Geieif Justeob — ^N o, except that the representative of the 
Crown, the King's Attorney, who was arguing, treat^ it as a matter 
beyond all question. 

The Attornbt-Gbnbeul — ^H e did. 

The Loro Chuhf Jusnon — That was the only point. 

The Attornby-Genbral — T hat is quite true. 

The Lord Chdbp JusTioE>— You read a few lines of it to ua yesterday. 

The ATTORBBT-GmBRAL — ^Yes. I am reading from the translation, but 
1 can refer your lordships to the passage. 

The Lord Chibp Justiob— Is it under Trial " in Fitzherbertf 

The ATTORBBT-GBNmAL — Yes. What he says is this, according to the 
translation we have had prepared, “ If a man be adherent to the King’s 
“ enemies^ in France his land is forfeitable and his adherence shall be tried 
where his land is, as has been oftentimes done in respect of the adherence 
*'to the King’s enemies in Scotland.” 

The Lord CHnir Justiob — ^T hat is the passage I have before me. I 
follow the translation much better since you have read it to me in English, 
but I can make out that that is what it is. 

The ATTORNHY-GHiNmAL — I rather understood my learned friend, Mr. 
Sullivan, who has evidently paid great attention and research to these 
matters, to suggest that this case 

Mr. SuLLivAB — did not cite the case at all. By mistake I went to 
the Parliamentary Rules. It is given in Coke under ‘‘ Catalogue of Par- 
'^liamentary Rules,” and I went to the Rules and forgot Fitzherbert. 

The Lord Chtwf Justice — I t is a wrong reference. We did not under- 
stand about Cambridge being without the realm. It seems clear now that 
this is the authority of the Kansas Attorney. It ia not a judgment. 

The ATTOBWBT-GBinBRAL — ^No, that is quite true. 

Mr. JusTios Hobbidob — ^I hat was cited in support of the proposition 
that at common law the offender might have heem indicted in any county 
of England, especially where his lands lie. 

I^e Attornet-Gbbbral — ^Y es. That is what the Attorney said for 
what it was worth. The case itself refers to Ihe Cardinal of Rome as far as 
1 understand it. 

The Lo:^ Chebf Justice — I t' seems to me to treat the law as beyond 
question. That is the point of it. 

The ATTORNBr-GBKBaAii — Quite. 

The Lord Chief Justice — ^T here is a very learned argument to be 
found in one of these cases by Sir John Campbell when he was Attomey- 
Gweral of the Crown, in which he went through a number of authorities 
with reference to treason; not the particular case we have before xis to-day 
about adhering to. the King^s enemies. You do find, and no doubt you 
will oontinue to find, particularly with the advantage the Attomey- 
General has in reference to the records and Crown documents, statements 
as to what happened which are of great use.- 

The ATTOENET-GENBRAii — Quite. 

The Lord Chibf Justice — ^T he only other authority 1 know — you 
will give iis any additional ones if you think there are any — ^is East’s Pleas 
of the Crown. There is a short reference to it tkere. 

The Attoreet-Gbeibral — Y es. 
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The Lord Chibp Justice — The reference I have found is in volume 1 at 
pa§e 80. '' Englishmen living in a foreign country at the time of a rupture 
“with us, and continuing there afterwards, are not on that account 
adherents to the King’s enemies unless they voluntarily swear fealty to 
“ them or actually assist them in the war ; or, at least, unless they refuse 
“to return home,” and then it goes on to deal with something else. He 
treats that as being an offence of adherence to the King’s enemies. 

The Attorney-General — Quite. At page 78 your lordships will find 
this passage — “ In considering what shall be deemed an adherence to the 
“ King’s enemies, much of what has been already said under the head of 
“ levying war is equally applicable. Those other species of aid or comfort, 
“in the words of the statute, which, when given to a rebel within the 
“realm, would make the subject guilty of levying war; if given to an 
“enemy, whether within or without the realm, will make the party guilty of 
adhering to the King’s enemies, though in the case of giving aid to 
“enemies within the realm a subject might, in some instances, be brought 
“vTithin both branches of the Act.” “ "V^ether within or without the 
realm ” is very positive language. 

The Lord Chief Justice — The only comment to be made upon that is 
this. I had noticed it, but I thought it did not advance us in the argument, 
because* the aid may be given to the enemy without the realm, the actual 
adherence being within the realm. That is the point Mr. Sullivan made 
yesterday. It is poasdble. 

The Attorney-General — ^It is a possible construction. I should 
have thought when it spoke of aid and comfort being given to an enemy 
within or without the realm it was thinking of aid or comfort which 
makes up adherence. 

The Lord Chief Justic® — ^The passage to which I called attention, 
which follows upon that, seems to make the meaning clear, and I think 
does give effect to your construction of those words. 

'file Attorney-General — I think it does. 

The Lord Chief Justices — ^And he gives the instance: supposing an 
Englishman abroad, when we go to war with France, voluntarily swears 
fealty to the French King, that becomes adhering to the King’s enemies 
without the realm and is the offence of treason. There is no doubt the whole 
of the act is done outside the realm. 

The Attorney-General^ — Quite. 

The Lord Chief Justiob — ^It makes it quite plain. 

The Attorney-General — The two passages taken together no 
doubt do. 

The Lord Chief Justice— I do not think there is anything in Poster’s 
Discourses of the Law of Treason on this point. I have looked at it 
with some care. 

The Attorney-General — No, I do not think there is. Now, my 
lords, there are one or two oth^ references I might give to make the 
matter quite plain. The first is Alexander Luders on High Treason, 
At page 12 the learned ai^Jhor says : ** The meaning of the words ' to levy 
^ war against the King in his realm, to adhere to his enemies, and 
/ assist them within the realm or elsewhere,’ must necessarily be the 
same in this Act that is in other contemporary instruments or writings.” 
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Then at page 13 he says : “ It is reasonable to infer that the war for- 
'' bidden to be levied within the realm was the same kin,d of war as 
" might have been levied without the realm, and that the enemies not 
to be adhered to were such enemies as were capable of levying such 
war, and of being assisted out of the realm as well as within it/^ 

Then another work of authority is Holboume’s Readings, 1681, at 
pages 12 and 13. He is dealing with the various heads of treason, and 
he says : The fourth part is to adhere to the King^s enemies. Aiding 
the enemies within or without, is an aiding of those that come into the 
land or of those who are without. Aiding Is by sending them aid, as 
of victuals or of weapons and the like, by giving them counsel, or by 
'' other ways, whereby they may receive strength or comfort from him,'* 

. The Lord Chief Justkb — Yes. The same observation applies to 
that as to several of them! You may aid ,and oomfort the ECing^s 
enemies without the realm by an act which you do within the realm, 
an<f in order to come within the proposition we are now discussing, you 
must get both the act of adherence by the person and also the aid to the 
enemy without the realm, must you not? 

The ATTORNET-GENBRAir — I think that is so. 

The Lord Chief JusTiqp — That is the difficulty of some of these 
passages. For example, sending a letter giving information to the 
enemy would be to aid the enemy without the realm, but the act is don© 
within the realm. 

The ATTORmBT-GEKERAL — ^Yes. It may be that in some of these dtcfa 
the language might cover one or the other. ' 

I think I have now referred your lordships to the authorities as far 
as they are known to me. My submission is that the doctrine of the 
common law has treated acts of adherence without the realm as being 
treo^nj that the meaning of the statute of King Edward III. is not 
^biguous, but that it also treats adherence vrithout the realm as fall- 
ing under one of the heads of treason ; that no controversy has ever been 
raised which would tend to show — ^whether such an act, that is to say, 
adherence without the realm, was triable in this country or not — that 
it was not an offence; that it has never been contended in any text- 
book or in any Court of law from the time when the statute of King 
Edward III. was passed to the present day, as far as I am aware, wii^ 
one possible exception, that whether triable or’ not, adherence without 
the realm was an offence, and the offence of treason; that the statute of 
Henry VIII. which dealt with procedure defined clearly* the circum- 
stoces under which such treason should be justiciable in this country ; 
and that the whole current of opinion amongst those who have been 
treated as authorities upon these matters is in one direction when they 
construe the statute of King Edward HI. and the common law before 
it; and whether one takes tiie great authorities who have written upon 
the common law of England, or whether one takes the opinion of all the 
judges carrying on a long and most ' impressive weight of judicial and 
other opinion from tiie earliest times till the ySar 1868, it is impossible 
to resist the conclusion that an act of adherence to the King’s enemies 
without the realm was and is justiciable in the Courts of this country, 
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My lords, I have one observation to make in conclusion. I have 
indicate that the matter was much discuss^ in The King v. Lynch, 
The official report in the Law Keports hardly illustrates the extent to 
which the matter was discussed, but it was presented with isome con- 
siderable weight of argument to the Court, and an answer not without 
elaboration was made by the then Attomey-(^neral, and it was dealt with, 
or pronounced upon by the Court; and it is certainly a circumstance 
which ought to be borne in mind that the conviction itself in The King 
V, Lynch, had this doctrine been well founded, would have been wrong. 
It is an extremely recent authority, establishing, as I have said, that 
the whole trend and weight of judicial and other authority has been in 
the same direction. 

The Lord Chief Justiob — The only difficulty is that in Lynches case, 
notwithstanding that there was a learned and somewhat elaborate argument, 
the Court pronounced no judgment upon it, but proceeded to deal with the 
case as if the argument advanced on behalf of the defence was ill founded, 
otherwise the summing up of the learned Chief Justice and the convic- 
tion must have been wrong. 

The ATTORjraT-GBiiBRAL — think one cannot resist the conclusion, 
when one notices in what a cavalier manner, if I may use the expression, 
the learned judge dealt with the argument, that it had not made a vei*y 
deep impression upon his naind. We must draw that inference. The 
fact is that the conviction took place, and it could not have taken place 
had this contention been well founded. So that your lordships have the 
earliest authorities and the most recent authority, and my submisision 
to the Court is that this objection is ill founded and cannot be supported. 

Mr. Artemus Joe^ss — My lords, I do not propose to follow my learned 
friend over the authorities which have been quoted. I desire to deal 
first of aU with the case of The King v. Lynch, which is the only 
authority we have to get over as regards the wording of the statute. 
It is perfectly true, as your lordships have pointed out, that a judgment 
in The King v. Lynch was not delivered, but it is clear from the short- 
hand notes of the proceedings what the view was that the then Lord 
Chief Justice took. £[i6 view was that The King v. VoAjbghcM was an 
authority which expressly overruled the view which was then put for- 
ward on behalf of Lynch. Why it was that the facts of The Ki/ny v. 
Twaghcm were not gone into I do not know, but it is clear from the 
indictment in The King y, Vaughan that it lends no authority to the 
view which the Lord (^ef Justice then took. The first count aUeged 
^ts committed within the jurisdiction of the Admiralty, and, I think, 
in the second count hostile acts were alleged within the dominion of the 
King. 

The Lord Chief Justic5b — We have already expressed our view upon 
that. You are quite justified in referring to it, and there Kaa been no 
argument to the contrary. The King v. Va/agh^ is no authority against 
you. 

^ Mr. A^tbmus Joitbs — your lordship pleases. With regard to the 
ancient writers which have b^ quoted, I propose humbly to follow my 
learned friend, the Attorney-General, subject only to this observation. 
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The question which your lordships have to determinje is the oonstruotion 
of the words of an Act of Parliament, and the primary duty in the con- 
struction of a statute is to take the language of the statute itself, pro- 
vided it is free from ambiguity. My submission is that if you look at 
the words of the statute no ambiguity can arise from them. 1 notice that 
your lordship was reading the words of the statute from Arohbold 

The Lord Chiep Justices — No, I was not. I read them from the 
revised statutes with the Norman French on the other side. 

Mr. Abtbbius Jomss — 1 have looked at the actual statute itself, and 
1 have something to say about that, because a good deal depends upon 
the grammatical construction of these words. 1 suggest that the punctua- 
tion marks and other things set out in Chitty and Archbold do not 
actually appear upon the document itself. 

The Loan Chiep Justiqh — have looked at a number of copies, repro- 
ductions of this Act, in the revised statutes and elsewhere, containing 
Luder’s translation, and I have found that the commas vary in almost 
every case ; and apparently, according to the interpretation that the 
author wished to give, he has inserted the commas. Tou can take up 
some authors and you will find the commas that make it so plain that 
you wonder that there can be any dispute about it; you can take up 
another which makes aiding and comforting run on to the ** else- 
** where ” without a comma. So I think we have to start with this, that 
commas have no place in the discussion before this Court. 

Mr. Abtemus Jones — ^IVfight I supplement that by pointing out that 
Coke, who is treated with so much veneration, actually misspells the 
word. It is clear, if he had taken the trouble to go to the statute itself, 
he would not have made that mistake. Might I refer your lordships to 
what is known as the Record Office version of the statute. Your lord- 
ships will remember that a Commission was appointed somewhere in the 
reign of George III. to get the statutes together, and an official version was 
published in &e year 1810, which sets out on one aide the actual Norman- 
. French words printed in the characters, with the contracted forms 
and abbreviationB that were current at that time, and on the other side 
you have the translation. My submission to your lordships is that the 
construction which the learned Attorney-General seeks to put upon these 
words cannot be maintained, because that construction is repugnant to 
the express terms of the statute itself. That is my proposition. The 
recital begins in these words : ‘‘ Whereas divers opinions have been befcjre 
" this time in what case treason shall be said and in what not; The King 
at the request of his Lords and of the Commons hath made a declara- 
tion in the manner as hereinafter foUoweth: That is to say, when a 
** man doth compass or imagine the death of our Lord the King, or of 
our Lady his Queen,” and so on, or if a man do levy war against 
our Lord the King in his realm ” — those are the words of limitation 
which must refer either to the enemy or to the person charged — ” or be 
adherent to the King’s enemies in his realm*”— exactly the same words 
of limitation which must apply either to the enemy or to the person 
charged, and which I suggest are words of ‘ limitation defining the limits 
within which the act of iSierence must be committed. Then it goes on : 
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''Giving to them aid and comfort in the realm or elsewhere/' It is 
a little difficxilt to understand how the Attorney-General can say that 
those words “or elsewhere'' should be in fact transferred from where 
they are put into another part, added to the preceding words. If 
the learned Attorney-General its right in his construction, Parliament 
could have meant nothing when it put in these words, “ in his realm." 
Supposing you strike out the words “ in his realm " in both offences, 
this is how the sentence would read ; “ If a man do levy war against our 
“ Lord the King, or be adherent to the King's enemies, giving to them 
'' aid and comfort in his realm or elsewhere." Then the construction 
which the learned Attorney-General puts upon it would no doubt be 
sound, but he cannot put that construction forward, because Parliament 
must not be presumed to have* meant nothing when it ueed these words 
of limitation. If I may borrow the language of the advocate who 
argued the case of The King v. Lynch^ such a construction as this gives 
the go-by altogether to these words of limitation. I submit that Vhat 
the statute of Edward III. had in mind when it used these words, giving 
“ to them aid and comfort in the realm," was the particular form which 
adhering to the King’s enemies might assume, and against which th^ 
were legislating. 

I submit to your lordships, with the greatest respect not only to the 
ancient writers but also to His Majesty’s judges, that in the construction 
of an Act of Parliament the supreme authority is the language of the Act 
itself, and the function of your lordships is simply to give to them, to 
quote the words of Chief Justice Jarvis, the elementary rule of inter- 
pretation, giving to ordinary and plain words their plain and <H’dinary 
meaning. If the wording of the statute admitted of any other meaning, 
I agree that the interpretation put forward by the learned Attorney- 
General might be upheld. 

There is one point, and that is with reference to the Indictment 
Act of last year. The Lord Chief Justice yesterday went to the heart of 
the whole controversy when he said the question was whether the words 
“ or dsewhere " governed the words immediately preceding them, or 
governed the rest. 

The Lobd Chief Justiob — Or governed both. 

Mr. Abtxuus Joots— Or governed both. On the other hand, they 
may be purely descriptive woi^. If they are .words of description and 
not words of definition, then I submit the construction put forward by 
the learned Attorney-General cannot be upheld. The view which the 
learned counsel took who framed this indictment is exactly the Bame view 
as that which I am putting before this Court. May I refer your lord- 
ships to section 3 of the Indictment Act of last year. 

Mr. JirsTiqB HoBBiDGiH-Supposing it is, is he a greater authority 
than Hale or anybody else? How can it help* u» thivt somebody who 
framed the indictment before us took a particular view? 

Mr. Abtbmus Jonbs — ^I may be wrong, but I was under the impression 
that 1 was discussing the Indictment in this case. 

Mr. JtTSTtcp HoBBtDOB — ^How can it help us if the indictment covers 
the offence? We can draw the inference as well as . the man who 
drew it. 
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Mr. Autbmus Jombs — ^Put in that form I agree, but I think your lord- 
ship will see the point of my argument when I have developed it. 
Section 3 of the Indictment Act says : “ Every indictment shall contain 
and shall be sufficient if it contains a statement of the specific oSence 
or offences with which the accused person is charged, together with 
such particulars as may be necessary for giving reasonable informa- 
tion as to the nature of the charge. Under the rules, I think it is 
Rule 4, sub-section 3, The statement of offence shall describe the 
offence shortly in ordinary language, avoiding as far as possible the 
use of technic^ terms, and without necessarily stating all the essential 
'' elements of the offence, and if the offence charged is one created by 
statute, shall contain a reference to the section of the statute creating 
'' the offence.’’ 

Now, if your lordships turn to the indictment here, the statement 
of the offence' and the reference to the statute creating it is set out in a 
sentence: ''High treason by adhering to the King's enemies dsewhere 
" than in the King’s realm, to wit, in the Empire of Germany, contrary 
"to the Treason Act, 1351.” Then particulars follow, and in the par- 
ticulars the Crown allege that " On the said several days traitorously con- 
" triving and intending to aid and assist the said enemies of our Lord 
" the King against our Lord the King and his subjects, did traitorously 
" adhere to and aid and comfort the said enemies,” showing clearly that 
the learned counsel who framed this indictment treated those words, 
" aiding and comforting,” merely as words of description; and they appear 
in the particulars under the statute which says you must give particulars 
which may not give all the necessary ingredients of the offence, but shall 
at least give information as to the nature of the offence. The submission 
I make to the Court is that if the view of the Crown is that those words 
"aiding and comforting” are words of definition and not words of 
description, it was not the view of the learned oounsd who framed 
the indictment, because he treats them as descriptive words and descrip- 
tive words alone. To go back to the statute once more, I have only put 
very shortly the point that I make, namely, that the construction which 
the Crown is putting upon these words is actually repugnant to the words 
of the statute itself. You must wipe out altogether those words " within 
his realm,” which appear in both offences, before you can put this con- 
struction upon the statute; and that being so I submit with deference 
to your lordships that the argument put forward on behalf of the 
defendant is a vdid and substantial one. 

[Their lordships conferred.} 


Judgment on Motion to Quash Indictment. 

The Lord Chirf JtTSTxqs — ^A submission has been made to the Court 
by the defence that this indictment should be •quashed on the ground that 
it discloses no offence known to the English law. Another way of 
putting the same proposition is that the Co-urt should rule, according to 
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the contention of the defence, that the CroTO has failed to prove an 
offence in law. The prisoner is chai’ged with that species of treason 
which is known as adhering to the King’s enemies. The charge in the 
indictment is the offence of “ high treason by adhering to the King’s 
'' enemies elsewhere than in the King’s realm, to wit, in the Empire of 
Germany, contrary to the Treason Act, 1351.” The argument advanced 
and supported by careful, well-reasoned, and able ai-guments of, Mr. 
Sullivan and those who supported his contention is to the effect that 
adherence to the King’s enemies without the realm is not an offence 
against the statute of Edward III., that ia to say, the statute of 1351. 
We have had the advantage of elaborate arguments, by no means too 
elaborate on behalf of the defence, and also on behalf of the Crown by the 
Attorney-General j and although this point has been discussed many times 
in the books, and decided, according to our view, in the most recent 
case of treason, Ly^ncNs case, yet it merits careful examination by this 
Court. The argument is that this Court must construe the words of the 
statute of 1351 and must pay no regard to any commentary that may 
have been made by learned authors, however distinguished, when arriving 
at the meaning of the words. That we must interpret the words of the 
statute is beyond question. That we should not be entitled to do violence 
to the words of the statute may, I think, also be assumed. 

But if the words of tlie statute are not clear, and if it be possible to 
construe the statute in two different ways, then the comments of great 
lawyers, masters of the common law, during the last three or four 
centuries, cannot be allowed to pass by this Court without the greatest 
regard and consideration. The words in question, in the statute 
26 Edward III. are these — ^paraphrasing them— “ It shall be treason if 
” a man do levy war against our Lord the King in his realm or be 
adherent to the King’s enemies in his realm, giving to them aid and 
“ comfort in the realm or elsewhere.” The contention is that those 
words " or elsewhere ” govern only the words aid and comfort in the 
” realm,” and have no application to the words be adherent to the 
King’s enemies.” As the offence is of adhering to the King’s 
enemies, if the words or elsewhere ” do not apply to the adhering, 
then the contention of the defence would be right. If, on the other 
hand, the Crown’s contention is correct that those words ” or elsewhere ” 
do govern the adhering to the King’s enemies, then it is plain that it is 
an offence to adhere to the King’s enemies by an act (X>inmitt6d without 
the realm. In order to avoid ambiguity 1 would add also this, that to 
constitute the offence for this purpose it is not sufficient to show that 
the aid and comfort has been given to enemies without the realm. The 
act of adherence which constitutes the charge also must have been com* 
mitted without the realm for this purpose, because the whole of this 
indictment is based upon the offence of adhering to the King’s enemies 
without the realm. 

Now, I repeat what I said during the course of the argument, that 
we must construe these wo^ads of this statute, now some 660 years old, 
without reference to commas or brackets, but merely looking to the 
language. The history of the, law of treason of this country is certainly 
of importance in considering the statute of 1361. It is unnecessary at 
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this time, and having regard to the authorities to which 1 shall call 
atteatiou in a moment, to refer in great detail to the early law; but 1 
have no hesitation myself in stating that if a man adhere to the King's 
enemies without the realm he is committing the ofienoe of treason ; that 
he was committing the offence of treason at common law, notwithatand- 
ing that the offence was committed without the realm. We have heard 
considerable argument to estabHsh that the common law of England never 
knew a crime which was not committed within the territory of England, 
that is to say, in ancient times, of comrse; and it is said the common 
law of England still obtains except in so far as it has been altered by 
statute. There is some authority for the proposition which I have stated 
to which i mean to refer, which is in Sir Matthew Hale’s Pleas of the 
Crown, voL 1, page 169, in which he says : Touching the trial of foreign 
treason, viz,, adhering to the King's enemies, without the kingdom at 
this day the statute of 35 Henry YIIL hath sufficiently provided for 
it and this is the passage upon which I lay special stress: '' But 
at common law he might have b^n indicted in any county of England, 
" and especially where the offender's lands lie, if he have any." 

The reference is given for that to a case in the fifth year of the reign 
of Richard II., which is to be found in Fitzherbert's Abridgment, under 
the heading of " Trial," section 54. The substance of it — am not 
quoting the exact words — is that the then King's Attorney (stated to the 
Court, and apparently, so far as one can judge from the report, without 
any contradiction by the Court, and, so far as I know, without any con- 
traction to be found in any book up to this very day, that that was 
the law, and it was adopted as the law by Sir Matthew Hale in the 
passage which I have read. I will make this observation with reference 
to the common law, that it is quite right to say — might be said — ^that 
whatever may have been the common law ought not to affect our decision 
in determining the interpretation of the statute. I will accept that and 
say we must construe the language of the statute even though that statute 
is declaratory of the common law; but it ie a matter not lightly to be 
passed by that the common law before the statute was, in my opinion, as 
I have stated it. It has been said more than once, certainly by Lord 
Blackburn and others, that this statute of 1351 was declaratory of the 
conunon law. There is no doubt that at that time there was great agita- 
tion amongst the subjects of the King because of the fear of the conse- 
quence of being charged with treason, which was a crime at that time so 
vague, or thought to be so vague, that those who might be charged with 
it were apprehensive of the consequences; and the result was that on 
petition to Parliament the statute then became law and received the 
assent of the King in the words to which I have referred. 

Now from the year 1351 imtil the thirty-fifth year of the reign of 
Henry VIII., there is little to assist us; but in -the reign of Henry VIII. 
a statate was passed which in my view is of importance in this connection. 
The statute is entitled An Acte conceminge the triall of Treasons 
comytted out of the Eng's Majesties doifiiynions." It recites — a^in 
1 am paraphrasing the language — ^that doubts and questions had arisen 
as to trial of treasons and misprisions of treasons committed abroad. 
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It is wortii noting that the doubts had not arisen as to whether the 
act, if committed abroad, would amount to treason, but only as to the 
trial. Then the statute proceeds : “ Be it enacted by authority of this 
present Parliament that all manner of offences being already made or 
declared or hereafter to be made or declared by any of the laws and 
" statutes of this realm to be treasons,’' then “ shall be tried by the 
King’s Justices ” — ^that is the King’s Bench, and also as an alterna- 
tive by Commissioners where a Commission is appointed. Now, that 
statute assumes that the offence of treason can be committed without 
the realm; and it prescribes in respect of all such offences as have 
already b^n declared the mode of procedure, or, rather, the venue of 
the trial. The statute shows plainly that the offence existed. From 
that time the statute has regulated the trial of offences committed with- 
out the realm. 

It is by virtue of that statute and subsequent statutes, which have 
really done nothing more tlian provide that the counties of London and 
Middlesex shall be one county for this purpose, that the jurisdiction of 
this Court is derived. It is because we are sitting as judges of the 
King’s Bench that we become the judges to try this case, for the reason 
that if it is a treason committed without the realm, the venue is pre- 
scribed by this statute of Henry VIII. as of the King’s justices where 
they sit aiid be kept. That statute of Henry VIII. is, to my mind, 
authority for this proposition, at least it shows clearly what the law 
was at the time it was passed. That there was the offence of treason 
without the realm; and further, quite consistent with the reading which 
the Crown wishes to give to the statute of 1361, it would apply to the 
offence of adhering to the King’s enemies without the realm. The 
doubts that have arisen from b^inning to end, so far as we have been 
able to trace in looking through the various books to which we have had 
access, and to which our attention has been called, are never as to the 
offence, but only as to the venue; and the whole difficulty which arose 
was, as was pointed out by learned authors, and more especially in Hawkins’ 
Pleas of the Crown, book 2, chapter 25, section 48, where this matter 
. is dealt with in passage® that have been read, and of which I will only 
read one short passage now, as to the venue. There the learned author 
says: “ It seems to have been a great doubt before the making of the 
“ statute of 36 Henry VIII. in what manner and in what place high treason 
done out of the realm was to be tried ” — there as not the faintest sugges- 
tion that the offence did not exist, but only a doubt as to the manner 
and place of trial— “ for some seem to have holden that it was triable 
orJy by an appeal before the constable and marshal; others, that it 
“ might be tried upon an indictment, laying the offence in any coxmty 
where the King pleased; and others, that it was triable by way of 
“ indictment in that county only wherein the offender had lands; but 
'' surely it cannot reasonably be doubted but that it was triable some 
way or other; for it cannot be imagined that an offence of such 
dangerous consequence, mnd expressly within the purview of 26 
Edward III., should be wholly dispunishable, a® it must have been 
“ if it were no way triable.” I am content to adopt ev^ word of that 
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language of that great maeter of the law, and also of Sir Matthew Hale, 
whom I have just quoted. The only observation I wish to make upon 
it is that the defence would say, as Mr;. Sullivan pointed out, and I 
think rightly, that upon this section 48 it does not follow that the mean’ 
ing must be given to the words now under discussion, beoause it is said 
there were other offenoes of treason without the realm. But equally it 
must be observed that there is no exception drawn for this statenoent, 
and there is nothing which would support the exception being made 
save the interpretation of the statute contended for by the defence. I can 
hnd no justification for doubting that these learned authors meant their 
language to apply equally to a case of adhering to the King's enemies 
without the realm as to any other kind of offence of treason without 
the realm. 

1 will not read again the passage in Coke's Institutes, but in volume 3 
there is a statement of the law which is plain in its terms, and which 
Mr. Sullivan quite frankly stated was an authority against him if the 
Court accepted it as an authority. The passages have been read so 
often that 1 do not propose to read them again. They are to be found 
in chapter 1 of the Third Institute of Coke, on pages 10 and 11. 

Then, coming to the later days, there are paissages in a case in 
1868, MvZcdh/tf v. The Quem^ reported in Law Sports, 3 English and 
Irish Appeal Cases, at page 306, in which Mr. Justice. Willes, in 
giving bis opinion of the law relating to treason to the House of Lords 
— not only his opinion but the opinion of all the judges — adopted the 
construction of the words of the statute of 1351, that the offence was 
committed if a person be adherent to the King’s enemies in his realm 
or elsewhere. He leaves out the words which have given rise to this 
discussion, that is, “ giving them aid and comfort." The views were 
adopted by the House of Lords. It is right here again to eay that Mr. 
Sullivan pointed out, and again 1 say in my judgment accurately, that 
these observations of Mr. Justice Willes were by the way; they were 
obiter; but nevertheless they were the considered opinion of the judges 
to the House of Lords, and the House of Lords did not dissent from any 
one of the views expressed. 

Then at last we come to the decision of The King v. Lgnch, decided 
in 1903. There the same argument wos advanced by the defence that 
has been put forward before us, and it was persisted in and elaborately 
argued. The Court there came to the conclusion that the defendant's 
contention was wrong, and, although it gave no judgment, the then 
Lord Chief Justice proceeded to sum up and direct^ the jury as if it 
was an offence. Lynch was convicted by the jury, and if the argument 
of the defence is right in this case, Lynch never sihould have been con- 
victed, and the Court ought to have ruled that no offence had been dis- 
closed either by the evidence or in the indictment. The CoTut did not 
so rule, but on the contrary directed the jury upon the assumption that 
the offence was disclosed if the jury took a particular view of the facts. 

Now, that is a current of authority which is strong. I will not 
pass over the case in Dyer to which our attention was called, and upon 
Which much reliance was placed by Mr. Sullivan. His argument was 
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that when you look at that case you will find that there it was asserted 
that there was no such offence known to the common law as treason 
committed out of the realm; and, indeed, he went further, that no such 
offence was known to the law at all, because no means had been found of 
trying the offence until the statute of 35 Hemy VIII. But on examina- 
tion of the case in Dyer — 2 Dyer, page 131 (6) — ^it is clear it is not a judg- 
ment at all; it is a memorandum of the judges and the King's serjeants: 
some doubt having arisen as to w^hether a statute of 1 tfe 2 Philip and ]\lary 
had overruled the statute 35 Henry VIII. in so far as that statute declared 
that treasons without the realm should be tried by the judges of the King's 
Bench. The result was that they came to the conclusion that the statute of 
Henry VIII, was not overruled, and reliance was placed before us upon, 
these words, '' because no offence of treason committed out of the realm 
was triable here by the coiuse of the common law." The first com- 
ment upon that is this. It assumes that there was an offence of treason 
committed out of the realm, but the difficulty was that it was not known 
how it was triable by the course of the common law, arid all that the 
learned judges did — ^the judges and the Master of the Rolls there 
assembled — ^was to declare what they thought was the effect of this 
statute 1 & 2. Philip and Mary. It does not touch the question which 
is now being argued before us. • It does not assume that at common 
law there was no offence of treason without the realm. It is the opposite. 
The only difficulty again, such as one finds running through centuries 
of our law, is as to the procedure when there was treason without the 
realm; that is, as to the venue of the trial. 

Now, our attention was called by the learned Attorney-General to a 
series of cases of which I only propose to refer to three, and in truth 
to rely only upon one. First of all there was the case of Lord Wmtworth^ 
Grimston^ and Chamberlain, The indictment there, we were told by the 
learned Attorney-General, was for an offence committed in Calais. Lord 
Wentworth apparently was sent to the House of Lords to be tried, Grim- 
ston was acquitted, and Chamberlain was convicted. I find it difficult 
to take that case as an authority; indeed I do not think we can regard 
it as one, because it was tried in the year 1558, and according to the 
indictment it seems clear that the offence was laid treating Calais as 
within the Eng's dominions. Consequently, in my judgment, that case 
cited to us by the Attorney-General does not help us. The next case 
he cited was the Duke of Wharton case, which was tried in the year 
1729. There, according to the statement made from investigation of 
the indictment and the records, the offence was of adhering to the King’s 
enemies in Spain. There, according to the overt acts to which our 
attention was directed, the offence of adhering was committed in Spain, 
and the aid and comfort were given in Spain. So that the complete 
offence of treason without the realm was there charged- As a result the 
Duke of Wharton did not appear, and he was outlawed ; but it assumes 
again that according to the law of England he had committed the offence. 
The observation to be made upon it is that the defence did not appear 
to put forward its view, aifd therefore it might not have the full authority 
which would be given to a case in which the argument was put before 
the Court on behalf of the defence. 
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The third case was that of William C undell ^ tried in the year 
1812, of which the records are extant, and of which there is no report 
except in the 4th volume of the Newgate Calendar, page 62. That was 
a case of adhering without the realm to the King's enemies, and giving 
them aid and comfort there. The case was tried. The persons were 
within the jurisdiction of this Court, and sentence was pronounced. 
According to that it seems clear that in 1812 there is distinct authority 
for the proposition that it is an offence to adhere without the realm to 
the King's enemiee. It was the case of persons who were confined in 
the Isle of France, and who had then forsaken their allegiance to the 
King and taken it to the French. I think, in view of that judgment to 
which our attention has been called, it cannot be said that there is no 
authority to be found in our books for the proposition advanced by the 
Crown imtil the authority of The King v. Lynch. 

J do not propose to go further through the various authorities. I 
have called attention to "the most important of them. I come to the 
conclusion that the offence, if proved in fact, has been committed in 
law. We are merely considering now the case upon the assumption 
that the facts prove it. The argument of the defence is put forward on 
that basis, that no offence is made out in law. Of course, it must not 
for one moment be thought, and is not thought by those who under- 
stand our procedure, that that in any way admits the offence. It is 
merely a legal argument. The result of it is that in my judgment 
the words giving to them aid and comfort " may be read as in a 
parenthesis; but I do not exclude the application of the words “ or 
elsewhere " to that parenthesis; I think it applies just aa much to 
the parenthesis as it does to the preceding wor^. I am of opinion, 
although it is not necessary to state it for the purposes of this case, that 
the words or elsewhere " govern both limbs of the sentence— both 
the adhering to the King’s enemies and the aid and comfort to the King’s 
enemies, and that it is an offence to adhere within the realm or wiSi- 
out the realm to the Bang’s enemies, and it is equally an offence to 
adhere within the realm to the King’s enemies by giving them aid and 
comfort without the realm. 

For these reasons 1 am of opinion, notwithstanding the learned and 
able arguments that have been addressed to us, that the point fails and 
that the motion to quash the indictment must be refused. 

Mr. JxJSTiCB Avort — agree that this objection fails whether it be 
r^arded as an objection to the indictment that it discloses no offence 
upon the face of it or whether it be regarded as an objection that there 
is no evidenoe to go to the jury of an offence committed within the 
meaning of the statute of Edward III. It would, in my opinion, be 
suflBlcient in this Court to say that the point which has b^n argued so 
strenuously and with so much learning before txs has been already decided 
by this Court in the case of The Kimg v. Lynch ; but, having regard to the 
criticisms which have been passed upon that case, 1 think it right to 
add my own reasons for coming to the sam& condusion as that which 
has been expressed by my lord the Chief Justice. 

First of all, it is not right to say that the point was not in fact 
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decided in The King v. Lynch. Wliile it is true that no formal judg- 
ment was pronounced on the objection, it will be found by reference to 
the report of the case in 19 Times Law Reports that the Lord Chief 
Justice stopped the Attorney-General in his reply to the arguihent and 
said that they were satisfied on the point, and unless he wanted to cite 
any further authorities, they did not wish to hear him further. That 
was in fact a decision that the point taken was a. bad one. But further, 
and beyond the fact to which allusion hais been made, that the prisoner 
in that case could not have been convicted unless the point was decided 
against him, it will also be found in the same report of the summing 
up of the learned Lord Chief Justice that he, towards the close of his 
summing up, used these words. He reminded the jury “ that the 
charge against the prisoner was that of aiding the King’s enemies; 
'' and he had already told them that the facts which had been laid before 
them amounted to aiding the King’s enemies, and that wherever it 
'' was done this was an offence in respect of which, if proved, the 
'' prisoner ought to be found guilty upon this indictment.” So that 

there was an express direction in terms in that case to the jury that 

wherever the acts were done of adherence to the King’s enemies that was 
an offence within the Ineaning of the statute. 

Now, it is, I think, also dear that in interpreting this statute of 
Edward III. the Court must do it in the light of the fact that it has been 
decided to be an Act of Parliament declaratory of the common law. I 
cannot doubt that before this statute of Edward III. it was treason in a 
British subject to join the forces of an enemy abroad, and that if a 

British subject had joined the forces of an enemy abroad at war with 

this country, and he afterwards returned or was brought back to this 
country, he could be tried here for that offence. When one has regard 
to the nature of this offence of high treason, I think it is obvious that it 
must have been so. Foster in his Crown Law thus describes the offence 
of high treason: ” High treason being an offence committed against the 
duty of allegiance, it may be proper to consider from whom and to 
whom allegiance is due. With regard to natural-born subjects there 
” can be no doubt. They owe allegiance to the Crown at all times and 
” in all places. This is what we call natural allegiance in contradistinc- 
tion to that which is local. Natural allegiance is founded in the 
” relation every man standeth in to the Crown, considered as the head 
” of that society whereof he is bom a member; and on the peculiar 
” privileges he deriveth from that relation which are, with great 
“ propriety, called his birthright. This birthright nothing but his 
“own demerit can deprive him of. It is indefeasible and perpetual; 
“ ^d consequently the duty of allegiance which ariseth out of it, and is 
“ inseparably connected with it, is, in consideration of law, likewise 
“ unalienable and perpetual.” 

In view of that definition of the offence of high treason, I think it 
cannot be doubted, as I have said, that such an offence committed by a 
British subject abroad wd& triable, justiciable, in this country; and the 
only doubts which had arisen before the statute of Henry VIII. were as 
expressed by Hawkins in his Pleas of the Crown in the passes which 
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my lord tlie Chief Justice has already read; not a doubt -whether it was 
triable here; not a doubt whether it wae an offence oomniitted by a 
British subject ; but a doubt only as to the proper place and the proper 
manner in which it should be tried. He points out that some have held 
that it should be tried in one county ; others have held that it should be 
tried in another county ; others have held that it should be tried upon an 
indictment laying the offence in any county where the King pleased. 
That, no doubt, had reference to a special Commission issued by the King 
for the trial of a particular treason, and which special Commission would, 
in my opinion, get rid of aU difficulty about local venue. 

Now, that being so, if this was an offence triable in this country 
before the statute of Edward III., that is to say, if the offence of treason 
committed abroad was triable in this country before the statute of Edward 
III., and the statute of Edward III. is declaratory only of the common law, 
it would be a strange conclusion that the statute has limited the offence 
to treasons committed or to overt acts which have been committed within 
the realm. As the Attorney-General has pointed out, the offence of 
adhering to the King’s enemies, giving aid and comfort to them, is an 
offence which is more likely, prirtm facie at all events, to be committed 
out of the realm than within it, and it would be a strange enactment to 
provide if the common law was, as I have said, that after this date the 
offence could only be committed by a person who was within the realm 
at the time when he committed it. 

With reference to the construction of the actual words, again it would 
be sufficient, as my lord has pointed out, to say that the great authorities 
have uniformly put upon these words the construction which the Crown 
invite us to put, namely, that the statute does not limit this kind of 
treason to treason committed by a subject within the realm. But there 
appear to be two constructions of it which have been adopted, either of 
which wiU satisfy and answer this objection. It may be that the words 
''or elsewhere” are to be read as applying to the words "be adherent 
" to the King’s enemies,” that is to say, if he be adherent tp the King’s 
enemies in his reabn or elsewhere; or it may be, as Serjeant Hawkins 
seemed to think. In book 1, chapter 17, of his Treatise, he says, " As to the 
“ second point, namely, what shall be said to be an adherence to the King’s 
" enemies, this is explained by the words subsequent ' giving aid and 
"'comfort to them’”; and it may be therefore that the proper con- 
struction of this section is that the words " giving aid and comfort in the 
"realm or elsewhere” are an explanation or an exposition of the kind 
of adherence to the King’s enemies which is aimed at by the statute. 
Nobody questions that the words "or elsewhere” apply to the giving 
of aid and comfort to the enemy, and it may be therefore that the proper 
construction is that if a person gives aid and comfort to the King^s 
enemies either in the realm or elsewheire he is committing the offence of 
adhering to the King’s enemies within the meaning of this statute. Which- 
ever view be taken, as I have said, it is sufficient to say that all the 
authorities agree that it is not Uxnited in the manner in which the learned 
coimsel for prisoner have invited us to confine it. 

It only remains to consider in one word the statute of Henry VIII., 
which provides for the trial in this country of treasons committed abroad* 
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In my view there is nothing in this statute which assists the argument 
for the prisoner. The recital of it is, Forasmuch as some doubts and 
‘‘questions have been moved that certain .kinds of treasons, misprisions, 
“ and concealment of treasons done or committed out of the King^e realm 
“cannot by the common law be inquired of.’’ In my opinion that 
recital or preamble of the statute rather assumes that there are already 
certain kinds of treason committed out of the realm which may be tried 
within the realm, and the probability is that it was only for removing 
doubts as to the other kinds of treason, many of which had been enacted 
either in the reign of Henry VIII., or shortly before. At aU events, 
it makes it clear that after that date any treason committed out of the 
realm may be tried, as this one is being tried, by His Majesty’s judges in 
the King’s Bench. 

For these reasons I agree that this objection must be oveiruled. 

Mr. Justice Horeidgb — After the very careful consideration by the 
Lord Chief Justice of the law before the statute, of the statute, of the 
oases in which the decision involved construction of the statute, and of the 
writings of learned authors, I do not think I should usefully occupy the 
time of the Court by again reviewing those matters. All I wish to say is 
this. My view is that the true constniotion of the statute is the one 
which is to be found in the opinion of the judges in the case of Mulcaht/ v. 
The Queen, In the words of Mr. Justice Willes, “ If a man be adherent 
“ to the King’s enemies in this realm or elsewhere,” and that there ought 
only to be added to those words the direction as to the use of the words 
'*or elsew-here” contained in the judgment of the Lord Chief Justice, I 
agree with every word of the judgment,’ and I also agree that this 
objection fails. 

The Lord Chiep Justice — Mr. Sullivan, are you in a., position to tell 
us now as to the course you propose to take? Do not do so if it is 
inconvenient. 

Mr. SULLIV.AN- — The prisoner desires to make a statement, and then 
I shall address the juiy. 

The Ik>ri) Cboef Justice — ^Very well. (^o the jury) — ^You must 
understand, gentlemen, that the statement 'which the prisoner wishes to 
naake to you is not made upon oath, and he cannot be cross-examined 
upon it. 

The Prisoner — May I have permission to read the statement which I 
desire to make? 

The Lord Chief Justice — ^Y es. 


Statement by the Prisoner. 

The Prisoner— My lords and gentlemen of the jury, I desire to say a 
few words only with reference to some of the statements made by the 
prosecution, ^ As to my pension and the honour of knighthood conferred 
upon me I will say one 'word only. The pension I had earned by services 
rendered, and it was assigned by law. The knighthood it was not in my 
power to refuse. 

But, gentlemen, there are especially four misstatements given in the 
evidence against me which I wish to refute. First, I never at any time 
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advised Irishmen to fight with Turks against Russians, nor to fight with 
Germans on the Western Front. Secondly, I never asked an Irishman to 
fight for Germany. I have always claimed that he has no right to fight 
for any land hut Ireland. Thirdly, the horrible inrinuation that I got 
my own people’.^ rations reduced to starvation point because they did not 
join the Irish Brigade is an abominable falsehood. The rations were 
necessarily reduced throughout Germany owing to the blockade, and they 
were reduced for Irish prisoners at exactly the same time and to the same 
extent as for the German soldiers and the entire population of Germany. 

other suggestion that men were sent to punishment camps at my 
instance for not joining the Irish Brigade is one that I need hardly pause 
to'refute. It is devoid of all foundation. Fourthly, there is a widespread 
imputation of Grerman gold. I owe it to those in Ireland who are assailed 
with me on this very ground to nail the lie once and for all. It was 
published by newspapers in America, and originally, I think, in this 
country; and I cabled to America and instructed my American lawyer, 
Mr. Councillor Doyle, to proceed against those newspapers for libel. Those 
who know me know the incredibility of this malicious invention, for they 
know from all my past record that I have never sold myself to any 
or to any Government, and have never allowed any Government to use me. 
From the first moment I landed on the Continent until I came home again 
to Ireland I never asked for nor accepted a single penny of foreign money, 
neither for myself nor for any Irish cause nor for any purpose whatsoever, 
but only the money of Irishmen. I refute so obvious a slander, because 
it was so often made until I came back. Money was offered to me in 
Germany more than once, and offered liberally and unconditionally, but 
1 reject^ every suggestion of the kind, and I left Germany a poorer man 
than I entered it. Money I could always obtain from my own countrymen, 
and I aih not ashamed here to acknowledge the debt of gratitude I owe to 
many Irish friends and sympathisers who did freely and gladly help me 
when I was on the Continent ; and I take the opportunity here of stating 
how deeply I have been touched by the generosity and loyalty of those 
English friends of mine who have given me proof of their abiding friendship 
during these last dark weeks of strain and trial. 

I trust, gentlenien of the jury, I have made that statement clearly 
and emphatically enough for all men, even my most bitter enemies, to 
eompr^end that a man who, in the newspapers is said to be just another 
Irish' traitor, may be a gentleman. 

There is another ’matter I wish to touch upon. The Attdrney-General 
of England thought it consistent with tradition of which he is the public 
representative to make a veiled allusion in his opening address to the 
rising in Ireland, of which he has brought forward no evidence in this case 
from first to last, and to which, therefore, you and I, gentlemen, as laymen, 
would have supposed that he would have scrupulously refrained from 
referring to. Since the rising has been mentioned, however, I must state 
categorically that the rebellion was not made in Germany, and that not one 
penny of German gold went to finance it. 

Gentlemen of the jury, I have touched on iJiese personal matters alone 
because, intended as they were to reflect on iny honour, they were 
calculate to taomish the cause that I hold dear. That is all, my lords. 
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Serjeant Sullivan’s Speech for the Prisoner. 

Mr. Sullivan — If your lordships pleas©, gentlemen of the jury, it is 
indeed a matter of congratulation tiiat such a trial as this at such a time 
is taking place here in the capital city of your nation in open Court accord- 
ing to the ordinary process of law regulating the lives of the civil subjects 
of Hia Majesty. That is a great tribute to the confidence and courage of 
your race, but its lesson would be worse than lost if in the trial your 
verdict should be to the smallest degree coloured by passion, prejudice, or 
preconception arising from matters outside this Court. The trial is a 
trial for the life of a man. It is more than that. You represent your 
country. The old form of giving in charge, prevalent elsewhere in His 
Majesty's dominions, proclaimed that the prisoner threw himself upon his 
God and upon his country for his deliverance. The prisoner is not a 
countryman of yours. He is a stranger within your gates. He comes 
from another country where people, though they use the same words, 
perhaps, speak differently; they think differently; they act differently. 
It is your duty to demonstrate in the face of the world, whose attention 
is challenged, and most properly challenged, by this brave proceeding 
of open trial in such a case, that old virtue for which you have achieved 
a reputation the world over, the virtue of the accordance of fair play 
between man and man. That you will endeavour to do so, I know well, 
for I am deeply and sincerely and gratefully cognisant from my experience 
in this Court of the kind of spirit of fair play that is accorded to any 
stranger who ventures within your precincts. 

But, gentlemen, your task is not an easy one.’ We do not in a 
moment throw off the atmosphere in which we have always lived, and 
we cannot in a day shake from our minds that which has lingered there 
and has become almost a form of faith by being pondered on and thought 
of from day to day. Your task is a diflBicult one and a serious one. I 
can well judge of the burden that is upon you from the effect upon 
myself, who had a less burdensome task than you, for yours is the last 
word, of my effort to discharge my duty in the conduct of these pro- 
ceedings. 

Gentlemen, I propose at the outset to call your attention to and 
try and make plain to you what is the matter that is charged against the 
prisoner at the bar. You are not asked to pronounce any opinion of 
approbation or reprobation of any general conduct of the man who stands 
before you. The charge against him may be stated in a few words, 
that whatever you think of his general conduct, whatever you think of his 
views of policy or of public affairs, or of the propriety of introducing 
one view of public affairs rather than another as the uppermost in his 
mind in regulating his anions, in the end your verdict, must come back 
to this^ — ^Did the prisoner at the bar adhere to the King's enemies in 
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You have heard the indictment read out to you, but perhaps to your 
mind the indictment has conveyed little. In a few words the charge is 
this, that Sir Koger Casement aided the militai'y power of Germany in 
the war waged against His Majesty the King. That, I think, may fairly 
epitomise the charge. The indictment sets out what are called overt 
, acts, but are merely instances of evidence with regal’d to the main charge, 
for the indictment is supposed to give warning to the man who is arraigned 
upon it. What is the nature of the evidence and what are the facts sought 
to be proved from which the jury is to be asked to draw the inference that 
he aided the military power of Germany in this war against the Crown? 

Now, gentlemen, the acts that are alleged in the indictment are 
six in number. I need not read to you in detail what they amount 
to, for again I can shortly and fairly state to you in plain language "what 
they mean. Most of them deal with the allegation that while in Get- 
many Sir Roger Casement recruited a number of Irishmen, alleged in 
the evidence to be about fifty or fifty-two, to aid Germany in the war 
against the Empire. That is the real substance of the charge against 
him, and I want you clearly to understand what is the meaning of the 
diarge and what is the meaning of the evidence of the charge as given in 
the overt acts. 

It would be wasting time if I were to pass on to a consideration of the 
case before you had clearly before you the end to which my observations 
are address^, and if I appear to labour them you must pardon me. I 
shall necessarily occupy your time far longer than I would wish; you 
must excuse me for that. I shall say much perhaps that will strike a 
jarring note in your minds. I only ask you to believe that 1 am trying 
to do my duty. I appreciate how difficult it is that you should be put 
into a position — I doubt my power to do it — ^to understand what goes on 
in the mind of an Irishman. 1 am conscious of a strangle atmosphere 
as I stand here.- You have to try the man for his intentions ; you have 
to judge of his motives; and there is no task so difficult as judging of 
the motives or intentions of a man who is not of your race and is not one 
of yourselves. Now, the intention of the prisoner is the whole substance 
of' the offence of treason. It is his view of hie own acts which must justify 
him or condemn him. Unless he intends treachery to the King, the fact 
that others may use with advantage that which he does, against his inten- 
tion, perhaps to the public detriment of the realm, does not make him 
guilty of treason. The essence of treason is the evil mind that plans it. 

Therefo-re, when you come to consider what is alleged against Sir 
Roger Casement here, you will always have to weigh it so far as it is 
humanly possible for you to do so, for the purpose of ascertaining with 
regwd to each act, what did Sir Roger Casement do that for? What was 
in his mind? What was. his motive? And I do not ask you to reject, 
because I think it is most unfair that you should ever consider as bearing 
on that, what might he in the mind of any other human being, or that 
you should digress into the interminable inquiry what might be the 
ultimate result of any human act, and to whon? might ultimate benefit, or 
.ultimate loss occur. . There will be very little dispute about what are the 
true facts of the case, I hardly believe, there will be any, because I am 
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happy to say that my duty compels me to comment upon one part of the 
evidence of one witness alone in the address which I have to present 
before you. 

Now, gentlemen, what is proved that Sir Roger Casement has done? 
He went to the camp at Limbm-g. He did. He appealed to Irishmen to 
join an Irish Brigade. He did. D^d any human being ever hear him ask 
an Irishman to fight for Germany? Not one. Subject to a comment that 
I shall have to make upon; a new piece of evidence, introdueed, I hope, as 
much to the surprise of the Ciown as to myself, for I would in fair play 
have been entitled to notice of it if the Crown could have given me no'tice 
— subject to that, no human being, although you have evidence of fo^ 
or five or six speeches of Sir Roger Casement in the Limburg camp, in 
no one of these pronouncements did he ever ask that an Irishman should 
fight for Germany. He asked that they should join an Irish Brigade. I 
will read to you in detail the evidence of each witness that has spoken 
about it, but I ask you to. come to the conclusion that in the main the 
fact is this : he asked that they should join an Irish Brigade, that when 
the war was over or when the seas were clear — and until the war was 
over, the seas, you know, would never be clear — either when the war 
was over or the eeas were clear — and he spoke in a contest of the war 
being over soon — ^the men who enlisted with him would be landed in 
Ireland to fight for Ireland. To fight for Ireland, 

I will deal with the allusion to the enemy in Ireland afterwards, 
and I hope, if you accept the view of the evidence that I put forward 
before you, corroborated by a number of witnesses, speaking of different 
speeches, speaking of different occasions, yet, strange to say, almost all 
reproducing almost in exact terms the same adjuration : If you are 

Irishmen, join the Irish Brigade; when the war is over I will land you in 
‘‘ Ireland, and there you may serve your country, and you may have to 
“ fight for it : if you take that view, later in my address to you I hope to 
convince you that that is not treason. If the object was to have in Ireland 
at the close of the war men in arms and skilled in arms for the purpose 
of protecting what were the rights of the people of Ireland against unlawful 
tyranny, no matter in whose name it was sought to be exercised, that is 
not treason. It may be some offence in Ireland. You know nothing of 
that. When I oome to deal with the position of affairs tliere I will have 
to point out to you that in this Court nothing is known of what the law 
of Ireland on such a subject may be. You cannot assume that it would 
be right or wrong unless the act is done within this indictment, an act 
done for the purpose of aiding Germany in this war to cairy on her war- 
fare against His Majesty's Empire. 

Now, gentlemen, am I right in the version I have presented to you of 
the terms upon which Sir Roger Casement sought to enlist the service 
of the Irishmen in Limburg? They were in truth soldiers. That makes 
no difference in the offence save in making it somewhat easier for the 
Crown to prove that they were subjects of His Majesty, so far as that 
may assist them. But if h€ reoniited anywhere people of any nationality, 
of occupation, for the purpose of aiding Germany in this war against 
the Empire, that is the offence with which he is chai^^. Their individu- 
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ality, matters nothing, their situation matters nothing, save in so far as it 
gives you an insight into his motives, save in so far as it may assist you 
to determine what was his intention in seeking to enlist the services of 
these men. Observe, the charge is to aid Germany in the war. Observe, 
for I state at the outset — I will have to come back to it again — ^not one 
atom of assistance in the war did Germany ever get from any human being 
in consequence of Sir Eoger Casement's intervention. No man ever fired 
a shot for her. Of the fifty-two men who were recruited not one ever 
appeared in the German ranks or in the command of any German officer. 
No man has been seen in the service of Germany as a result of Sir Roger 
Casement'® action — ^not one — and I shall have to comment on that when 
I come to deal with another part of the evidence. What aid or assistance 
is he alleged to have given? We have the particulars. They amount 
to this, that he recruited practically for the German Army or for an army 
to be used by Germany for German purposes directed against the Empire 
of His Majesty. There is no mention of them. You find them nowhere. 

So far from being of service to Germany, Germany, whatever good she 
may have expected to get out of the episode, has at all events heretofore 
been solely at a los® by treating these men somewhat better than she 
treated prisoners of war and having them living in idleness at greater 
expense to Germany than other foreigners that she had within her camps. 
You will . ask yourselves therefore when it comes to that what is the 
military aid that Sir Roger Casement gave them. 

But, gentlemen, before I come to deal with that in detail 1 will pass 
to the evidence of what Sir Roger Casement said he wanted the Irish 
Brigade for. The first witness to that is, I think, Cronin. In answer to 
the Lord Chief Justice he saye^ — 

He said that he was ^ing to form an Irish Brigade, and he said, *‘Why live 
“any longer in hunwr and misery in this camp when you can better yourselves by 
“joining the Irish Br^ade which I am going to form; you will be sent to Berlin 
“as the guests of the (lerman Government.’* 

Exommaiion coTi^iriued— Did he say what this Irish Brigade was to do ? — He 
said in the event of Germany winning a sea battle he would land them in Ireland, 
and would equip them. 

What were they to do in Ireland? — ^Free Ireland. 

Did he say who they were to fight against? — Against England. 

Did he say what would happen to them if Germany did not win ’—They would 
be sent to America ; they would get £10 or £20 pocket money and a free passage. 
I have told the jury now what I remember of the speech he made on the first 
o^sion when 1 saw him. He was asked who he was, and he said that he was 
Sir Roger Casement, the Organiser of the Irish National Volunteer movement. 

That is Croiuii's description. Then he deals with the matter again^ — 

Did he speak of raising the Irish Brigade in Limburg in connection with the 
Irish Volunteers in Ireland? — ^Yes. 

Did he say that they would fight in Ireland ?— Yes. 

That they were to fight in Ireland? — Yes. 

And for Ire^d? — Yes. 

And for noliody else?— For nobody else, only for Ireland. 

That is Cronin's evidence of what he said. Is that confirmed by the 
others? Remember, when you have differeiTfc speeches there will be a 
little variation of a phrase or a word, or a sentence here and there, but 
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I think you will find that that evidence runs steadily confirmed by each 
succeeding witness, and I ask you to accept that evidence as being the 
truth. The next witness dealing -with the matter is the witness O’Brien^ — 

I heard him say, ‘‘Now is the time for Irishmen to fight against England; 
“now is their opportunity for doing so; join the Irish Brigade.” He. said he came 
to form an Irish Brigade, and he wanted all Irishmen to join the Irish Brigade 
and become guests of the German army. He said that if they were successful 
in winning the war they would land the Irish Brigade, along with the German 
army, in Ireland , and they would fight against England there. If Germany did 
not win the war, then they would be sent by the German Government to America, 
with a guarantee of £5 and a situation. 

Then in cross-examination^ — 

You only heard a small part of his speech? — ^Yes. 

But in what you did hear did he speak of the Irish Brigade fighting in 
Ireland? — Yes. 

Did he say the Irish Brigade would be used in Ireland only?— In Ireland. 

Did he say they were to be transferred to Ireland when Germany had won 
the war? — Yes. 

And if Germany failed to win the war they should go to America? — To 
America, yes. 

The next witness who deals with it is Robinson, who says in answer 
to the Lord Chief Justice^ — 

He said he was very glad to see so many Irishmen here, that now was our 
time to fight for Ireland and strike a blow, and he hoped we would all join the 
Irish Brigade. 

Eaumination continued — Did he say with whom the Irish Brigade were going 
to fi^t? — Fight against England. Ho said that if Germany had a victory on the 
sea they would land the Irish Brigade in Ireland; but if Germany did not win at 
sea then we were all to go to America. 

Then in cross-examination^ — 

Can you remember all he said?— No- 

Or do you only remember bits? — A few words or so. 

He wanted you to join an Irish Brigade? — Yes. 

Kd he say that the Irish Brig^e was to fight for Ireland? — Yes. 

Did he say it was to fight in Ireland? — Yes. 

And did he address you? Did he say it was to go to Ireland when the 
Geri^ns had won the war? — No; he said if Germany had a victory on sea. 

mu about Germany winning the war?— Yes. 

What did he say about Germany winning the war? — He always said that 
Germany would win, but we contradicted him and said they would not. 

The next witness dealing with it is Michael O'Connor. ^ I cajanot find 
in the evidence of William Egan, who was examined, any particulars of 
the statement of Sir Roger Casement bearing on this question, 

remember seeing Sir Roger Casement au Limburg about the end of December, 

. 7 , unn addressing some men. He said, “ Now is the time for to fight 
* Wow for Ireland” and that England was nearly beaten. I should 
thmfc there were about 70 men listening to him. 

Then in orosa-examination®— 

Did you remain on the outskirts of the crowd only a few minutes? — Yes. 

You stayed there as long as there was anything going on I suppose?— No. 

^d you go away after a few minutes ?— Yes. ® ^ 

You heard him say that* England was nearly beaten. Did you hear him 
®®88®st the war was nearly over then?— No, I did not. 

England was nearly beaten? — He could have said it, but'l did not know. 

iP. 23. ap, 24. sp. 26. *P. 27. ®P. 32. 33. 
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If England was nearly beaten, was not it in tbe context that the war was 
nearly over? — ^It might have been. 

Then, whatever he was talking about," he spoke of it in the context that the 
war, at all events, was nearly over? — Yes. 

Do yon assent to that? — I assent to that. 

The war being nearly over, he was recruiting an Irish Brigade? — Yes. 

The next witness is Michael Moore^ — 

Sir Roger Casement asked those men to join the Irish Brigade, I being among 
the men, and he said any man that wonld join the Irish Brigade he would give him 
uniform, bettor food and better housing. He also said in caise of the Germans 
losing the war ho would send those men to America, give them a free passage and 
£10 or £20 -pocket money, and guarantee employment in America. The Irish 
Brigade was to be sent from Limburg to a camp outside Berlin ; he said they were 
to be guests of the German Government. He also said the first German victory on 
the water he would land the Brigade in Ireland. He said what kind of victory ; 
naval victory. The Irish Brigade were to be landed in Ireland. I expect they 
were to be landed in Ireland from German vessels. I did not hear him say how 
the Irish Brigade were going to get to Ireland, but he said he would land them 
in Ireland. 

Then in cross- examination^ — 

Apparently, Sir Roger Casement discussed what was to happen to the Irish 
Brigade if Germany lost the war, did not he? — Yes. 

In that event the Irish Brigade wonld go to America? — Yes. 

If Germany lost the war. I suggest to you that he said that he would land them 
in Ireland if Germany won the war? — ^If there was a sea battle, and if Germany 
came out victorious in the first sea battle he would laud the Irish Brigade in Ireland. 

Did he apeak of the Irish Volunteer movement ?— Not to my knowle^e. 

Or did he apeak of the Home Rule movement in Ireland or getting Home Rule 
for Ireland? — I have never heard him. 

Was there no reference to Home Rule in the event of Germany winning the 
wars was there no reference to Home Rule? — There was ■^ne, that Germany would 
give Ireland Home Rule. 

If she won the war?— If she won the war. 

But do you tell me that there was no reference to Home Rule to be won by 
the Irish Brigade? — No. 

Are you sure of that?— I have never heard him say it. 

The next piece of evidence on the matter that I intend to read — I am 
going back to another part of his evidence afterwards for the purpose of 
comment — is the evidence of John Neill^ — 

You heard him say he was the organiser of the Irish Volunteers, did not you?; — Yes. 

That he was raising an Irish Brigade? — Yes. 

Was it in connection with the Irish Volunteers? — Yes. 

Did yon hear him say that it had been subscribed for by Irish Americana in 
America ? — Yes. 

And that they were to fight in Ireland? — Yes. 

To win Home Rule?— Yes. 

Did he say fight in Ireland only?— At that time only to fight in Ireland. 

That was the* basis upon which they were being recruited?— Yes. 

Did he say that the war was nearly over?— No, he never mentioned anything 
about the war being nearly over. 

Did he apeak of what might happen when the war was over? — Yes. 

When the war was over, if Germany won, did he say that the Irish Brigade 
could easily be landed in Ireland? — Yes. 

Did he say, if Germany lost the war, on the other hand, they should go to 
America ? — Yes. 

So if Germany won, they were to go to Ireland J— Yea. 

And if they lost, they were to go to America ?-^eB. 

Was there any mention of helping them in America, whether they oould get any 
money to help them along in America ? — Yea. 
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How much? — From £10 to £20. 

If they landed in America? — Yes. 

Was that speech made more thau once in your presence? — Only once in my 
presence. 

I will, have to deal with some other matters in that witness's testi- 
mony, hut I postpone that for the moment in order to read another 
overwhelming piece of evidence, namely, the circular which has been 
admitted in evidence against the prisoner^ — 

Irishmen, here is a chance for you to fight for Ireland. You have fought for 
England, your country’s hereditary enemy. You have fought for Belgium in 
England’s interest, though it was no more to you than the Fiji Islands. Ai'e you 
■willing to fight for your own country with a view to securing the national freedom 
of Ireland? With the moral and material assistance of the German Government, 
an Irish Brigade is being formed. The object of the Irish Brigade shall be to 
fight solely the cause of Ireland, and under no circumstances shall it be directed to 
any German end. The Irish Brigade shall be formed, and shall fight under the 
Irish flag alone ; the men shall wear a special distinctively Irish uniform and have 
Irish officers. The Irish Brigade shall be clothed, fed, and efficiently equipped with 
arms and ammunition by the Grerman Govenament. It will bo stationed near 
Berlin and be treated as guests of the German Government. At the ehd of the 
war the German Government undertakes to send each member of the brigade who 
may so desire it to the United States of America with necessary means to land. 
The Irishmen in America are collecting money for the brigade. Those men who 
do not join the Irish Brigade will be removed from Limburg and distributed among 
other camps. If interested, see your company commanders. Join the Irish Brigade 
and "Win Ireland’s independence ! Remember Bachelor’s Walk ! God save Ireland I 

Now there, gentlemen, I pause for a moment. There is an enormous 
mass of testimony of different men speaking to different speeches, and 
many of them at different times, and a most extraordinary thing about 
it is, as far as I have read, Sir Roger Casement's speeches were obviously 
all of them on the same line, that the Irish Brigade was being formed, 
and would remain at Berlin under Irish officers in Irish uniform, the 
guests and not the servants of Germany. When the war was over, if 
Germany won they were to be landed in Ireland. Under no oiroum- 
etanoes were they to be asked to fight for any country except their own. 
They were to be landed in Ireland, and in Ireland alone was the Irish. 
Brigade to be used if their use became necessary. All are agreed on that, 
every witnesfs that I have read. They cannot agree as to phrases, dates, 
and matters of that kind; hut there is a most extraordinary cohesion of 
sepai'ate stories told by different men that the Irish Brigade was being 
recruited on a solemn undertaking, and that they were appealed to as 
Irishmen to enter into the service of their own country, they were never 
to be the servants of any other nation, they were not to be the servants 
of Germany, and they were under no circumstances to be used for any 
German end. You will bear that in mind, because, as I told you before, 
will see ^w you will have to deal witti that as showing what was in 
Sir Roger Casement's mind. Oh, says the Attorney-General, the German 
Government were interested in his succeeding. What cared he? He 
was not a German. It was nothing to him what were the calculations of 
any German as to what would be the result of anything he did. It is 
relevant to inquire what nought be the result, but only relevant to inquire 
that in order to ascertain what was truly in his mind, because if what 
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h-e stated again and again with variations to every man who was called 
as a witness about his speeches, if that represented truly what was in 
the man^a mind, I will show you, I confidently hope, that that represented 
no fonn of treason. I hope to justify it; if you accept that view, I hope 
to justify every word he said and every act he did. 

As against that mass of testimony there is only the evidence, or a 
portion of the evidence, of the witness, John Neill. I will read it to you 
agaiiL I say that I hope and believe that it was as much a surprise to 
the Crown as to anybody else ; it introduces a note that absolutely contra- 
dicts everything that was said by every other witness ; more than that, it 
introduces a matter which under his own hand is contradicted by Neill 
himself, and here and here alone is the smallest suggestion upon which 
ultimately I suggest to you the Crown case may hinge, if they wish to 
rely upon such testimony. Here and here alone, I will submit to you at 
the close of my address, is the only real evidence, if real evidence such 
can be called, of any proposal ever made to any human being in the camp 
at Limburg to go and assist the German war in any shape or form^ — 

He wanted to see 50 names in this book [that ia to join the brigade]. He also 
said the German Government would equip the brigade with arms and ammunition 
and unilorma. He also mentioned something about pay ; he said the Irish Brigade 
would get something about from £10 to £20. 

AU the witnesses are agreed when the war was over, if the result was the 
Germans were beaten, the members of the brigade were to get £10 to £20 
if they wished to go to America- — 

He did not say where they would get that from. He also told the Irishmen on 
that Bunday that they were all to join this brigade, and that if Germany ever gained 
a naval victory they would land the Irish Brigade in Ireland, and to strike a blow 
for old Ireland once again and to gain Home Rule. He also said how the Germans 
were very much like the Irish and the Irish very much like the Germans. 
Personally I did not believe that. 

So far he has confirmed, in the main, everything that has been said by 
other witnesses, and in a later part of his evidence I have already read, 
the evidence of this same man, he has confirmed in detail everything that 
was said by every other witness. He comes back on this occasion^ — 

He told the Irishmen then, when he came back, that he was very disappointed 
to see that there were no names entered in his book for this Irish Brigade, and he 
also wanted to know what were the Irishmen thinking of if they saif they would 
not go and fight for their country now at this time, and that England was com- 
pletely beat, and that there was no danger of their not being landed in Ireland, and 
that he was the head man over the Irish Volunteers in Ireland, and that he was 
ve^ OTond to see how smart looking they looked, and he also hoped to see the 
Iri^ Brigade would soon be formed, and to go and fight for Ireland. 

So far a little more corroborative detail, perhaps, but no divergence 
from the main story told by all the other witnesses and by himself. But then 
there comes a matter of surprise and a note that we have not heard 

before^ — 

He came back in about a month after, and a clergyman, Father Nicholson, came 
there next. - When Casement came back he just teld these people that joined the 
Irish Brigade, when this Irish Brigade was formed they were first to go to help the 
Turks against the Russians. 
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I will suggest to you later on, I do not know what the opinion of the 
Turks may be here, but certainly the man who went to recruit Irishmen 
to fight for the Turks deserved recognition for splendid courage. 

After he came back, Sir Roger Casement spoke to the men, in my hearing, in 
the camp in No. 1 Lanes, No. 1 Company, No. 2 Battalion. He used to come into 
the barrack rooms. He made a speech in several places->outside and inside in the 
barrack rooms he made these speeches. Those are the words that passed from 
Casement on this occasion. First of all, the Irish Brigade were to go and help the 
Turks against the Russians ; and secondly, they were to go and h^p the Germans 
against the British; and thirdly, they were to go and shed blood for their own 
native country. 

This is the first mention we have of this expansive programme, and, as 
I will show you in a minute, the witness himself had testified to totally 
different speeches in agreement with all the other witnesses, and he, 
under his own hand, gave a statement of his evidence that he was coming 
into the box to prove that, directly contradicts what he swears when he 
gets into the box. 

I heard him say those things. I never saw Casement after that. 

Observe the answer : I never saw him after that.'’ Just bear that in 
mind, because in order to escape from his written statement he suggested 
that his written statement only referred to that particular day, and that 
on that particular day, or that particular evening, he did not him, 
but that he often saw him afterwards, and, believing that he was triumph- 
ing over the foe, when re-examined by the Attorney-General, I think not 
to the Attorney-General's pleasure, he said he saw him forty-six times. 
I will turn now to his cross-examination^— 

Can you fix the date you arrived at Limburg? — As far as I can go, we arrived 
at Limburg early in December, 1914. That is as near as I can go. 

How long after that did you hear this talk about the Turks ? — have heard the 
talk about the Turks several times. 

How long was that after you had arrived at Limburg? Listen, is this true, 
“Casement came back about the 1st of February, 1916.” 

I was reading hie own statement of his evidence to him — 

Is that true? — Yes. 

And Father Nicholson came at the same time. Is that true? — Tea, that is true. 
Father Nicholson came there about that time, 

I suggest to you that the witness saw that he was coming into rather 
deeper water, and he commences to qualify his answers a little. 

Then that is true. Would this be true, that you saw Casement in the camp at 
this time, but he did not speak to you, and you never saw him again? Is that 
true? — At the time 1 never saw him. He went away. I have seen him several 
times in Limburg. 

He obviously was well aware of what was coining, I suggest to you, 
gentlemen — 

On this occasion, will you fix the date of the occasion, the only occasion, so it 
should he rooted in your mind, that you heard him speak of the Turks?— -I cannot 
speak to the date that I heard him speak of the Turks because 1 disremember. 

He had himself fixed the date in his evidence prior to that, and he 
oommencea to disremember«it when he sees he is in dificulties. 

You disremember the dates?— Yea, 

You cannot say was it early or late? — cannot say. 
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Was it the time he came with Father Nicholson ? — Yea. 

It was the time he came with Father Nicholson ? — Yes, it was on his third visit. 

Did he come with Father Nicholson more than once ? — No. 

Did you yourself fix the date of Father Nicholson and Sir Roger Casement 
coming back to the camp as the Xst Fehruaryi 1915? — 1 did not. 

Do you remember making the statement of the evidence that you were to give ? — 1 
remember, yea. 

' To whom did you make the statement? — To some one at the War Office. 

How long ago? — On the 27th May last. 

Was it taken down in writing in your presonoe? — Yes. 

And you signed it?— -Yes. 

Was it true? — Well, there was a lot of it; very nearly it all was true. 

Gentlemen, do you remember the pause when I asked him was it true ; 
can you remember it? I suggest to you that he paused a long time before 
he answered; Well, there was a lot of it, very nearly it all was true.^’ 
That was a very carefully considered answer. 

Am 1 to understand there was a lot of it that was not true ? — ^You are not to 
understand there was a lot of it that was not true. 

Was it all true? — Yes, it was all true. My statement I gave there, yes, it 
was all true, only I did not give them all my statement ; 1 forgot something, but 
broimht a lot of it back to my memory since then. 

Listen to the statement that was all true at the time: Casement came back 
<< about the Ist February, 1915, and Father Nicholson came at the same time.*’ 
Was that true?— Yea, that was true. 

About the 1st February, 1915? — I cannot fix the date, you know. 

Did you fix the date? — To the best of my opinion it was about that time he 
oame there. 

Then, reading again from his statement, I say — When Casement came 
back we were marched up to barrack No. 41 by sections as usual, and 
** Quinless told us ’’ — ^tihen there is the statement about the Turks coming 
from Quinless, that Casement had told him to tell the Irish Brigade about 
the Turks — 

Did you say that? — Yes. 

Was that true? — Yes. 

The statement is further read ; that is not what Sir Roger Chsement told 
him at ah, but somebody else told him, and said it was Sir Roger Case- 
ment said he was to be told; that is a very different story. Then it is 
read to him again ; ‘ I saw Casement in the camp at this time * — 

this was about the Ist February, 1915, when he came back with Father 
Nicholson — ^ but he did not spesJk to me. I never saw him again.' " 
Observe, he had sworn in his direct evidence, before I cross-ecsamined him 
about tiis statement, that after this day, whatever be the date, he never 
saw Sir Roger Casement again. Then he says it and repeats it, or, rather, 
it is read out to him from hie statement that he had given, taken down 
in writing, and had signed on the 27th May — I saw Casement in the 
camp at this time, but he did not speak to me. I never saw him 
again." That was in the written statement; he is asked — “ Was it 
“ true? " and he says, “ On the previous evening I did not see him." 
Then I . say — 

Let me give it to you again ; ** I saw Casement in the camp at this time ” — ^this was 
about the let FebmaTy, 1915, when he came back wh^ Father Nicholson— “but he did 
“ not speak to tue. I never saw him again.” Is that true ?— He did hot speak to me 
on that evening. 1 did not see him, he went away ont of that camp on that evening, 
but I saw him Sterwards. 1 did not see him again on that evening. 
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Having on the 27th May dictated that evidence, that after that 
day he never saw Sir Roger Casement again, having in answer to the 
Solicitor-General sworn that never after that speech, conversation, or 
whatever it was, did he see Sir Roger Casement again, he now states 
that he did not see him that evening. He says, “ He went away out of 
the camp on tliat evening, but I saw him afterwards. I did not see 
him again on that evening.” I read again to him w'hat he said — “ I 
never saw him again.” That is what lie stated was going to be his 
evidence. Then he answers, “ On that evening.” Then I sayi — 

Was it true? I will go further. “I hoard that he gave an address to the 
“Munsters in their barracks, and that they shouted him down, I could hear the 
“shouting going on.” Do not you see you are pointing the fact that you never saw 
him again, although you heard he was in a dlUcrent part of tho camp? — On that 
evening he did address the Munster Fusiliers in the barracks. 

But you were not there?— I was not in the lines. 

You could only hear shouting? — He was a free man in Germany and could go 
about where he liked. 

Follow me again. I will give you every opportunity of understanding. Was 
it true, of the 1st February occasion, that he came to the camp with Father 
Nicholson, you saw him in the camp, but he did not speak to you, and you never 
saw him again?— On that evening I never saw him again, but he was in the camp 
several times afterwards, and I saw him in the camp. I never saw him again on 
that evening. 

You heard he gave an address to the Munsters, and could hear the shouting? — 

Yes. 

But you never saw him? — On that evening after. 

Will you give me the date you next saw him?— He was in the camp every 
day, I might say. 

By this time he has painted from the statement he never saw him after 
the occasion in question; the statement that he saw him several times 
afterwards, and we have the statement that he might say that he saw 
him eveiy day afterwards. ‘‘ But only once with Father Nicholson.” 
That was about the 1st February. Then he is cross-examined about it 
again^ — 

If he did not speak to you that day, he could not have said anything about 
the Turks or Russians or anything else?— He spoke about the Turks and RussianB, 
and also left orders with this man that joined the Irish Brigade to tell the Irishmen 
that joined the brigade 

Are you telling us what you heard him say, or repeating what somebody else 
told you; what is it? — I am telling you now about him, what he said. 

■ By the Lord Chiet Justice— W ho is “he”?— Sir Roger Casement. 

By Mr. Sullivait — Was it what he said in your presence? — In my presence and in 
the presence of about 50 more of our men— that when they joined this Irish Brigade 
they were to go and help the Turks against the Russians on the Turkish frontier, 
then after that they were to go and help the Germans against the British, and then 
after that they were to go and shed blood for their own native country. 

And after that? — He said no more then. He said that in the presence of my 
comrades and myself. 

Then he is asked about the Yolunteer movement, and so forth. But 
you see, gentlemen, that witness is the only witness who gives an account 
of a speech which, if delivered, contradicts every eingle word that Sir 
Roger Casement had ever^said in the presence of any other human being, 
and contradicts every -other speech that this witness heard him make. 
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Being, I suggest to you, a little worn by his. cross-examination, the 
learned Attorney-General re-examined him to re-establish his credit, and 
observe the questions that were put to him to give him an opportunity of 
explaining how he came to have so many variations of the same thing! — 

How many times do you think you saw Casement altogether? 

Of course, the witness noight confuse either one person with another, 
or one visit with another, or something of that kind, if he was in a con- 
fused state, in which a thing was happening two or three or four times, 
and he might pick out one occasion rather than another, but the witness 
was evidently under the impression that he had not sworn to enough visits 
of Sir Roger Casement. 

How many times do you think you saw Casement altogether? — I have seen him 
a lot of times. 

About how many? — I disremember how many times; he was there so often in 
that camp. 

How long were you there? — was there for seven months. 

Was he there at intervals? — He was there the first time I landed at Limburg. 

How many times — not exactly — but roughly, do you think you heard him 
speak? — have heard him speak several times, for every time he was in the oamp 
hie was all the time talking. 

Three, four, or six times, or how many? — ^Nearer forty-six times. 

Thia is the only witness who gave testimony to a state of affairs which 
I most confidently ask you not to believe. On every other occasion this 
man, whatever you think of his politics and his views of public affairs, 
had made the only appeal that I have ever heard made to any of my country- 
men, to invite to take up arms on any occasion, an appeal that has recruited 
a quarter of a million of them to the Colours at the present moment, that 
they should take up arms to fight for Ireland, and I would most respect- 
fully subscribe to the doctrine that no Irishman has a right to take 
up arms or risk his life for any cause that is not in the service of Ireland, 
Gentlemen, the event upon which, and upon which alone, the transfer 
of these troops to Ireland was to take place has not yet happened, even on 
the moat grim view of Admiralty despatches. There are these men remain- 
ing in idleness in Germany. You never catch a glimpse of them afterwards, 
except to hear that they still walk about Limburg in the new and perhaps 
somewhat gaudy uniform. No one has seen them marching or counte- 
marohing, or even indulging in sham fights under the command of any 
German officer. They have never appeared in arms to the detriment of any 
one of His Majesty's subjects, and, accordingly, I ask you to believe that 
what was done there never in fact afforded the smallest military aid or 
any other aid or oomfoirb to the Grorman Government; but if you will 
believe what is far more important, whether he is ri^t or wrong in what 
he did, that the man who sought to recruit them honestly asked them to 
join in a cause which was to be the service of their own country, and their 
own country alone, and repudiate any idea that whatever benefit any other 
country may have thought they would gain, or wished they would gain, out 
of such a transaction, his motive and his intention were clean and clear, 
that he, at all events, would be no party to his countrymen being used 
at the risk of their lives in any cause that wa» not the cause of their own 
land. Thefe is suggested, and I do submit to you it is a mean and im^ 
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proper suggestion, that in some way the prisoner at the bar was responsible 
for rations being reduced in the prison camp in Germany at the end 
of February, a reduction made in the amount of bread, a couple of months 
afterwards — I think the date was fixed in April, but at the moment I forget 
it — a reduction in the quality of their rations, and the substitution for 
potatoes of some other food. The man who testified to it testified to this, 
that at the time of these reductions Sir Roger Casement was not in the 
camp, but that the recruiting went on after the reduction of rations as. 
before it. No man was ever threatened, no man that came before you was 
ever threatened with reduction of rations if he did not do what Sir Roger 
Casement asked him to do. Those who joined were liberated from the 
camp, they were better clothed, and I have no doubt they were better fed 
than the ordinary prisoner. No man has testified in tliis Court to any 
whisper of a threat from any human being that his rations would be 
reduced if be did not comply with the request of Sir Roger Casement, 
but it was said that after Sir Roger Casement’s visits rations were in fact 
reduced, and if they were not, gentlemen, you would not think much of 
your Navy. If rations are not reduced in Germany, you might as well 
scuttle your ships. Of course, when you are dealing with a people in the 
position of the Germans, the first who will feel the pinch of hunger if 
supplies run short in Germany, you may be perfectly sure, will be the 
soldiers who had fought against the Germans. Are you to believe when 
rations are reduced — I do not suppose it can be all a joke to suggest 
that they are pretty short of some foodstuffs in Germany — when rations 
are reduced in a country in which, gentlemen, we have reason to believe 
food is not so plentiful or as cheap as you may thank God it is in your own 
country, is it creditable to attribute to this man in the dock the mean 
and malicious motives that any failure on his part to achieve his object 
amongst these men who, whether they agree with him or disagree with 
him, are his countrymen — ^that he was any party to starving them in order 
to vindicate his own conceit and his self-sufficiency? Is there any evidence 
of anything so mean or ignoble about what he has said or done if the 
version of what he has said and done be as I ask you to believe it has 
been established to be? Is that consistent with the mind of a man :who 
out of petty spitefulness and wickedness would starve 2500 men because 
some few or many of them declined to oblige him in one of his. political 
projects ; is that the opinion you have of him ? Is humanity so mean and 
so small that the man with the talk of high principles, the talk of patriotism 
that my learned friend scorns, behind the backs of those who do not listen 
is intriguing that they will linger on in starvation, and merely beoauee 
they have not listened to him? I ask you to scout that from your minds 
and not to allow your judgments which have to be exercised upon what I 
submit to you are broad issues in this case, for, believe me, you will 
not find me pettifogging — do not let your judgment be warped by insinua- 
tions of this kind, which have not found expression in any clear-cut charge 
from the lips of any human being that I have heard speak in this Court. 

I have dealt with th-j evidence of what happened in Limburg, at all 
events, with so much of the evidence as has occurred to me to be the 
material portions for the themes upon which I shall have to address you 
later. I come now to the evidence from Ireland to see how it affects the 
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prisoner. Gentlemen, I you clearly to understand there is not in this 
case any allegation against Sir Roger Casement of the commission of any 
illegality in that part of His Majest/s United Kingdom called Iieland. This 
Court has no cognisance of such. If he has offended in that part of the 
realm, in that part of the realm let him he adjudged and tried before the 
coDomunity against whom he may be supposed to have sinned; but, so 
far as this case is concerned, there is no allegation in this case triable 
before you, that Sir Roger Casement, in fact, committed any illegal 
act within Ireland. He was charged, though no evidence was given of 
the charge here, and could not be given of the charge here, for you could 
not try it here — ^he was charged, which was the high-water mark of the 
guilt alleged against him there, we have it in evidence, with breach of the 
regulations made under the Defence of the Realm Act, and nothing more, 
and the breach of the regulations with which he was charged was that, 
contraiy to those regulations, he landed in Ireland those three pistols and 
that box of ammunition. That represents, so far as wo have heard, a charge 
formulating the high-water mark of his Irish illegality. But you cannot 
inquire into anything connected with hisi movements in Ireland save so far 
as they are relevant to the charges made of the acts he has alleged to have 
committed in Germany, for in the indictment upon which he stands 
arraigned he is not charged with doing anything illegal in any other portion 
of the world’s surface than in the Empire of Germany, and therefore it is 
that I have put in the forefront of my address the consideration of the 
German evidence, because on the German evidence I will submit to you 
the case must stand or fall. He arrived in Ireland, and, as I suppose we 
may take cognisance of the fact that Ireland is an island, I presume he 
travelled over the sea. He is found in Ireland near a lonely strand, 
some place 10 or 12 miles west of the town of Tralee. 

As- I understand the Crown’s case with regard to the Iri;^ witnesses, 
they are really seeking to deal with the sixth paragraph of the overt acts 
alleged in the indictment against the prisoner. As you have heard it 
read to you, you wiU perhaps remember that he was charged with setting 
out from Germany, in order to carefully keep every treasonable act charged 
outside the realm of England, and 1 venture to suggest outside also that 
part of His Majesty ’e Kingdom called Ireland, and well within the frontiers 

the German Empire, and the Crown do not allege that outside of the 
German Empire Sir Roger Casement committed any overt act connected 
with the treason charged here, namely, connected with his recruiting for 
the G^man Army, for that is the plain meaning of what they suggest 
against him. liere was given in evidence a peculiar fact, the bearing of 
which I am at a loss now to imderstand because we have got the details. 
I nearly called him a seaman, hut a signaller on board the sloop “ Blue- 
. ^'bell” was examined, and he has told you that on the 21st of April, 
at half -past six in the evening, the Bluebell ” sighted a steamer in the 
Atlantic Ocean. The Attorney-General, in opening the case, stated that 
it "^as somewhere near Tralee, but it now appears from the evidence of 
Signaller Waghom that this steamer was in the Atlantic Ocean at a point 
which is very easily defined, because it is about 138 miles from Daimt’s 
Rock and it is about 90 miles from the land, and I think there can be no 
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doubt that that represents a position, roughly speaking, 90 miles soutli 
of Cape Clear, on the south coast of Ireland. IValee is on the west of 
Ireland ; Tralee Bay is a large indentation running almost down east and 
west, and you eee from the map if you look down the bay you look almost 
straight at the setting sun. The ship is found in the Atlantic Ocean, 
90 miles off Cape Clear, which is on the south coast of Ireland, and how 
is she heading? You gather that from the explanation that the ship 
attempted to give of her own motion, because whether it was true or false, 
and some of it was certainly false, you will probably be of opinion that 
her captain told no more lies than were necessaiy, and none that were 
inconsistent, when he stated that he was bound from Bergen to Genoa 
as being the explanation of his position in the ocean and the coui'se that he 
was steering. It would hardly be of any use to represent to one of His 
Majesty's sloops of war that you were bound from Bergen to Genoa if 
the course you were steering would bring you into the Bristol Channel or 
any other direction than the track by which you could reach Genoa. 
Accordingly, you may take it as reasonably well-established, that at 6.30 
that evening this ship was travelling in a direction which was leaving 
Ireland further and further away from her; she was 90 miles from the 
south coast of Ireland, and not anywhere in the neighbourhood of Tralee. 
It was because of that that I attempted to make some objection to the 
evidence of the witness, because, gentlemen, there is no connection what- 
ever between Sir Roger Casement at M'Kenna's Fort, 12 miles west of 
Tralee, on the west coast of Ireland, and a ship apparently heading for 
the Straits of Gibraltar, 90 miles from the south coast of Ireland. I 
do not imderstand that it is suggested that* perhaps Sir Roger Casement 
travelled by this ship; that can hardly be the suggestion. It would be 
a peculiar suggestion that apparently this ship, coming down the west 
coast of Ireland on her course from "Bergen to the Straits, threw him over- 
board with two companions in that cockleshell of a boat of which you 
saw the picture, and let them shift for themselves; that is hardly the 
suggestion; but certain it is that all that we know of this ship in the 
present case is that she was found at 6.30 on the 21st April out in the 
middle of the Atlantic, far out of eight of land, on a course which 
the captain, at all events, hoped would b© believed to be the course 
to Genoa, when he told the “ Bluebell " that that was where he was 
making for. She had on board a nuriaber of rifles, and we have had an 
interesting discussion upon what rifles they are, the pattern they are, 
the pattern of the cartridges, the cartridge clips, and the bayonet case; 
the strange thing being, as far as I recollect, that these articles were of 
different nationalities. One was Russian, another was South American, 
the cartridge clips, I think, were Russian; the caruidges could not be 
identified as being any definite cartridge that fits the Russian gun. How 
ih&t ship, whose fate we know, can in any way be brought into our story 
in connection with Sir Roger Casement, I have no idea, because the state- 
ment upon which the story was introduced by the Attorney-General has 
certainly not been verified, that off Tralee and in the neighbourhood of 
Sir Ro^er Casement this mysterioua ship was seen and captured. We 
know, in fact, that she waa nowhere in the neighbourhood of Tralee 
at all. 


149 



Sir Roger Casement. 

Mp. Sullivan 

Now, gentlemen, I pass from a consideration of the evidence to state 
to you what I know you will listen to with attention, what is the explana- 
tion of what these men have testified to? Gentlemen, one gets in the 
habits of phrase from the country and the neighbourhood in which one 
lives. I presume, and it is perfectly evident, that an Englishman speaks 
of this Empire under the name of England, an Irishman calls his own 
country by its own name, so does a Scotchman, and, I think the habit 
also prevails in Wales. I want you to underst^d the position that Ire- 
land bears towards your country, because a great deal of the present 
case, and the explanation of the present case, depends upon your forming 
a perfectly true, proper, and just appreciation of the position of Ireland 
with regard to yourselves. I think the Attorney-General epoke of Sir 
Eoger Casement’s services to England. Sir Roger Casement was not in 
the service of England. Sir Roger Casement was in the service of the 
United Kingdom; he was in the service of His Majesty in respect of the 
whole Empire of His Majesty’s Dominion. In Ireland you have not only a 
separate people, you have a separate country. An Irishman’s loyalty is 
loyalty to Ireland, and it would be a very sorry day for the Empire when 
loyalty to one’s own native land should be deemed to be treason in a 
sister country. There is no English authority in Ireland, however 
improperly for the sake of political factions the name of your country may 
be invoked. No English official exercises the smallest authority when he 
crosses the Channel. Those who hold high offices here have no position 
or no official position in Ireland. His Majesty, under the Act of Union, 
in fact, exercises the right preserved by the articles of the Treaty, and 
he appoints his Irish officers under the great seal of Ireland. No person 
has any constitutional right in Ireland to seek to bully or dictate to any 
Irishman in the name of any other section of His Majesty’s United 
Kingdom. We are your fellow-citizens, but by no means your inferiors 
or your slaves. You respect our rights in Ireland as we should respect 
yours, but when you step inside that part of His Majesty’s Kingdom, 
His Majesty rules there not by any title of King of your land, but in respect 
of his title as King and ruler of the United Kingdom. 

Gentlemen, if in Ireland you cannot find within the constitution 
anything that has any right to call itself England, in the conduct of Irish 
affairs, you will- then a^ yourselves what was there in Ireland in 1914 
and 1915 purporting to act in the name of England that required to be 
fought to secure Home Rule. I would be most unwilling to say anything 
that might in the slightest degree seem to be trespassing or infringing on 
the opinions of any person in this Court or outside it, but you will have 
to answer that question, and look back and seek to find upon the evidence 
what was the power that called itself England in Ireland in 1914, for, 
as I have already pointed out, under the constitution there is no English 
power in Ireland,^ You have got a glimpse from two or three or four 
witnesses of the state of affairs existing in that country, almost within 
gxmshot of your own country, that casts a reflection and a disgrace upon 
our civilisation. It is a dreadful thing, gentleffien, a dreadM thing to 
bontemplate that any one within the King’s peace in any part of his 
United Kingdom should be subjected to the bullying and intimidation 
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and threat of armed force to be exercised against the liberties secured 
to him by the constitution and by the Parliament of Great Britain and 
Ireland ; and yet that was the state of affairs in Ireland as you see by the 
evidence. What was the necessity of arming men in Ireland? As 
one witness says, to secure Home Rule, another to free Ireland, another 
to secure the freedom of Ireland. To protect the liberties of Ireland 
against whom had you to arm? Was there in Ireland in those years an 
armed body which most improperly used the name of your country behind 
which to shelter the invasion of the liberties secured to Irishmen under 
the constitution? You have evidence that there was, unless indeed you 
believe, being constitutionally ignorant in this Court of what barbarous 
law may in fact prevail beyond the Channel — ^unless indeed you would 
assume from the immunity with which armed bands paraded the country 
north and south for the avowed purpose of attacking one another sooner 
or later, unless you believe from their immunity that these things may 
he done under the laws in Ireland, and that we who desire to live at 
peace and to possess what we are entitled to, our own opinions, may not 
form them in Ireland save at the bayonet's point of some faction or other. 
Does not that show you in one gleam what it was that Sir Roger Casement 
was doing in Limburg when he recruited the Irish Brigade? Observe the 
state of affairs as you have it proved in evidence. There was in the north 
of Ireland an armed body of men ostensibly marching about, as Robinson 
proves, in Belfast, deliberately originated with the avowed object of resist- 
ing the operation of an Act of Parliament which had the approval of the 
rest of the country. They armed, and nothing was said to them; they 
drilled, and nothing was eaid to them; they marched and coxmtermarched ; 
the authorities stood by and looked at them. The police were power- 
less. They had great forces behind them, great names and men of high 
position. Imagine the feeling in the country testified to, reaching as far 
south as what we anciently called the Kingdom of Kerry, now County 
Kerry. To the County of Kerry, in dread of these men, there came a 
rumour of the police being powerless, the civil power being paralysed, 
the civil Government practically abdicated — ^there came a rumour that all 
that stood between peace and the rifles of those men, His Majesty's Army, 
might not perhaps be relied upon. 

What are you to do when, after years of labour, your representatives 
may have won something that you yearn for, for many a long day, won it 
under the constitution, had it guaranteed by the King and the Commons, 
and you are informed that you should not possess it because those that 
disliked it were arming to resist the King and Commons and to blow 
the statute off the book with powder? • The civil police could not protect 
you, and the military force would perhaps prove inadequate for your 
support. You may lie down under it, but if you are men, to arms; 
when all else fails defend yourself. If the civil government will not 
protect you, if the constabulary cannot secure your rights, if you cannot 
rely upon brigades, the ultimate resort for any man in the protection 
of his constitutional freedom is to stand with arms in his hands, and if 
a civil government can be terrorised into obtaining his rights, try if hia 
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attitude will not inspire them with sufficient respect to do what is right 
without fear, favour, or affection. 

That, gentlemen, is the case that I present to you on behalf of Sir 
Roger Casement; that is the explanation of everything that he has done. 
What is to he said against him? Gentlemen, this condition of affairs had 
indeed been reached prior to this war that has broken out with the Empire 
of Germany. There was indeed an understanding and a convention 
between the greater leaders of these factions arming and counter-arming 
that for a while, while the danger to the Empire existed, this dreadful 
state of affairs should be put an end to ; that, in the meantime, faith has 
been kept let us all thank Providence, for it enabled my countrymen in 
the service of Ireland, for they are serving the glorious traditions of their 
own land, to write their names in every battlefield in Europe, a thing 
that would have been impossible without such understanding. Do not 
imagine, though you may live in a great city of the Empire, that you can 
sneer at the loyal patriotism of these men. W’e recruited none of them to 
fight for England ; no man ever made such an appeal as that to an Irish 
audience. Each man went forth believing that in serving in this war, 
serving the Empii'e, he was in truth rendering the best service he coxild 
to his own little country. But how about at home? If you are indeed to 
scrutinise the intention of Sir Roger Casement in what he did abroad, 
not by what he intended or what was passing in his mind, but the profit 
the German politicians might calculate that they might ultimately get out 
of it, you might go back and find that German calculations do not all come 
right, for you might well think that the enterprising commercial country 
that filled Ulster with Mausers in 1914 expected a better dividend than 
she got. The truce was kept in the main, but, gentlemen, not a single 
rifle was given up. As we have heard from the witnesses, so far from 
armaments ceasing, on the 16th August the sole obstacle to the importa- 
tion of arms into Ireland was dropp^ immediately after the outbreak of 
the war. No arms were given up— -more arms were coming in. The 
only security for peace, for real and pecrmanent peace in any country, is 
such confidence in the administration of justice as will cause men to 
feel that they run no risk that requires their bearing arms in any part of 
His Majesty's dominions. Well, the arms were still there, the purpose 
still undisavowed. The truce was on the face of it but a temporary 
arrangement, a postponement of the threat of bloodshed . and outrage 
which was promised to the country when the war was over ; and can you 
blame that there were foxmd in Ireland fortunately a minority of Irishmen 
who thought, and, so far as formula goes, they thought right, that their 
first duty of loyalty was to the land of their birth, hut who thought 
that she was still in danger while the country remained divided in armed 
camps, and there was only to be postponed until the war ended the time 
when Ireland was to become the foundation for two hells? Many may 
have thought so honestly and loyally; we who differ from them have no 
right to criticise their judgment because we disagree with it. They have 
a right to think, and sudi men have a right if in their judgment the 
ooimtry was in such danger, that it was better to stay at home and 
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provide against this ultimate happening than it was to go forth and serve 
in the Irish Brigades ; men have a right to think that, and in view of the 
dreadful state of affaire which you^have established in evidence before you, 
how can you blame a man for thinking that? And accordingly there were 
found men who, distrusting the truco proclaimed in Ireland, seeing that 
one mfl-n would observe his neighbour had not given up his rifle, another 
that another had got a new gun, he would arm himself, and one by one 
in small quantities you have the danger of the arms still coming in, and 
people fearing that the truce was not real, and that any moment there 
might break out-^-^ — 

The Lord Chief Justice — ^Where is there evidence of this? 

Mr. SuLLivjjj — The evidence of the sergeant and the evidence of 
Robinson. 

The Lord Chmv Justice — Of what you are now saying? 

The Attobnet-Genbral — I was mast loath to intervene, but I have 
heard a great many statements which are wholly uncorroborated. 

The Lord Cbdibp Justice — ^You have the right to intervene. 

The Attorney-General — Statements as to the importation of rifles 
into the north of Ireland. 

The Lord CmEP Justice — We have allowed you very great latitude. 
I confess for myself I have found it rather difficult not to intervene on 
several occasions, and I intervene at this moment because I think you 
are stating matter which is not in evidence or which I have no recollection 
of being stated in evidence. I know the general passages to which you 
refer. 

Mr. Sullivan — I am exceedingly sorry your lordship did not inter- 
vene sooner; I was referring to the evidence of Sergeant Hearn. I am 
exceedingly sorry I have gone outside what I ought, but what I was 
referring to was this^* — 

Do you remember in 1914, before the war, the Arms Proclamation? — Yes. 

As an officer of the Constabulary were you concerned in acting under it for' a 
while ?— Yes, 

Prior to that had there been considerable importation of armB?-^YeB. 

Was it in consequence of what happened in the north of Ireland that the 
people were arming so far south as Tralee?— I could not say that. 

Did they, at all events, purport to be arming ?r-:They aid. 

■As against the armed persons in the north oi Ireland? — Yes. 

Were they bearing arms openly? — They were. 

Without interference by the public authorities? — Yes. 

And actually on the outbreak of war was the proclamation against the 
importation of arms withdrawn on the 16th August? — Yes, that is so. 

And your directions, even so far as they went to interfere with the importation 
of arms, ceased on the 16th August on the withdrawal of the proclamation for the 
time being ? — Yes. 

And the arming of the population went on then unrestricted for a while ?— Yes. 

And the parade of arms uninterfered with by any authority? — Yes. 

People drilling?— Yes. 

Marching ? — Yes. 

Skirmishing through the country ? — Yes. 

Without any action taken on behalf of the ^lioe? This arming, of course, 
commenced before the war, dic^it not?— Yes it did. 

It commenced some time in 1913, in the south, did it not? — Yes. 
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It had commenced earlier in the north? — Yes. 

Was there a great deal of excitement in the south with regard to the reports of 
what was going on in the north of Ireland? — There was. 

I suppose at the police barracks, even in Ardfert, they read the papers? — ^^Yes. 

Then the papers are referred to. 

The Lord Cheef Justice — If you look at the question I put, I think 
it brings home the point of my intervention now. I put to you the 
question after you had gone through this matter : Are you speaking of 
before or after the ‘war? and your answer was, Before the war.’' 

Mr. Sullivan — That is so with regard to that evidence. 

The Lord Cbdeep Justice — ^No doubt you stated it quite rightly. You 
have stated the effect of the facts before the war, and there has been no 
intervention, but what you are dealing with now apparently is the period 
some time after the war; the period with which we have to deal is 1916 ; 
that is what we are dealing with. 

Mr. Sullivan — It is this question. ^ 

lu that state of affairs, having neither police nor military competent to protect 
one, it was left to people in Ireland to protect themselves ; is not that the truth of 
it ?— Generally speaking it is. 

Generally speaking that was the truth of it? Now, as you say, when the war 
broke out the Arms Proclamation was withdrawn and the arming went on as 
before? — Yes. 

And continued right up to last month? — Yes. 

Except so far as hampered by the Defence of the Realm Regulations ?~YeB. 

I was under the impression I was referring to that. I am sorry if 
I transgressed, and regret that the rein was not applied to it. 

The Lord Cheef Justice — I felt so anxious not to intervene when you 
were making your speech, and, of course, doing the best you could for 
your client, but you were dealing with matters which not only weie not 
stated in evidence — ^but with regard to which I will say nothing more. 

Mr. Sullivan — I pass from that at once. If I have been carried away 
too far, I am exceedingly sorry. All that I was trying to lay the foundation 
for was in view of the condition of affairs existing at the outbreak of the 
war, to ask you to consider what then might be the explanation after the 
outbreak of the war, and the condition at the close of the war of the 
prisoner at the bar, because we are all agreed — I mean nearly all the 
witnesses are agreed — ^that the prisoner at the bar frequently referred in 
Limburg to the fact that the war was coming to a close. T^en the war 
was over the Irish Brigade was to be used in Ireland, and used in Ireland, 
one witness used the phrase, to secure Home Rule, others said to free 
Ireland, others said to secure the freedom of Ireland. 

I suggest to you the inference to be drawn is that the Irish Brigade 
moving to Ireland after the war — ^it was recruited, according to a number 
of these witnesses, in connection with the Volunteer movement in Ireland— 
you should come to the conclusion that the intention expressed by Sir 
Boger Casement was the intention of using the Irish Brigade in Ireland 
in connection with the Irish Volunteer movement, which, as you have 
heard, had been recruiting in Ireland before the war. Now is that a 
. reasonable suggestion? Is not it what he said^ What other explanation 
can you give of the terms that he used? Under what circumstances were 
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[rishmen to fight in Ireland, under Irish officers? For no Gennan purpose. 
Whether you use it to free Ireland, to secure Home Rule, or for any other 
purpose mentioned, what other explanation is there, except it was in con- 
nection, as was stated in Limburg by a number of witnesses, with the 
Irish Volunteer movement? I intended to go no further than that, and 
[ intended to test whether that involved any of the charges made in the 
present case. In that event there is no military aid to Germany ; none 
whatever. However much Germany might like to see, after the war, or 
at any cither time, a precipitation of a state of affairs in which there 
should be armed camps in any part of His Majesty’s dominions, that is not 
the view put forward by Sir Roger Casement to the Irish Brigade. It waa 
not to please Germany that he sought to recruit. He purported to 
recruit Hiem in o-rder to serve their own country. Is there any other way 
in which he could fulfil his pledge? Where else could he use them in 
connection with the Irish Volunteer movement or in connection with any 
Home Rule controversy? Where else could he use them for, whatever you 
call it, the freedom of Ireland or of freeing Ireland? In Ireland alone 
they were to fight ; under Irish officers they were to fight. ITae documents 
are perfectly specific on that point, and, accordingly, I do' most earnestly 
impress upon your consideration, that in view of the state of affairs at 
the commencement of the war, going no further than that, is there not a 
perfectly proper and reasonable explanation of what it was desirable to 
provide for at the conclusion of the war ? The matters that I have spoken 
of had occurred since Sir Roger Casement left the Consular Service. They 
would explain the position. As I say, those matters had occurred since 
Sir Roger Casement left the Consular Service. [After a pause.] I 
regret, my lord, to say that I have completely broken down. 

The Loud Chtef JusTicE^—Then, of course, we will adjourn until 
to-morrow morning. 

The Court adjourned. 
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Fourth Day— Thursday, 29th June, 1916. 

Mr. Artemits Joots — My lords, I regret to say that my learned leader 
is in a condition this moraing which doe® no-t permit of his appearance in 
Oonrt. I have just seen him. He is in consultation with his medical 
adviser, and the effect of the advice is that he must not go on. In these 
circumstances will your lordships grant me the indulgence of allowing me 
to conclude his speech and deal with the points he has not quite covered? 

The Lord Oeief Justice — ^Yes, certainly. I am sorry Mr. Sullivan is 
not able to be here ; it was obvious that he was labouring under a strain 
yesterday afternoon. Will you Mndly proceed with his address? 

Mr. Abtemus Jones — If your lord^ip pleases. Gentlemen of the 
jury, the responsibility of defending a man in a criminal Court is always 
a serious responsibility for the counsel who appear for him, and when the 
charge against him is a capital charge, and is one which involves the dread 
issue. of life or death, that responsibility becomes still greater and heavier. 
Rising as I do in these circumstances to resume the speech made by my 
l^ned leader, Mr. Sullivan, yesterday, I hope that you will grant to me 
the same measure of sympathetic hearing, at any rate, which you have 
been good enough to give him. 

Now, let me, if I may, resume my learned leader^s argument at the 
point where he left off yesterday. Mr. Sullivan was pointing out to 
you that the evidence called by the prosecution with reference to these 
acts of high treason which it is said he committed in Germany was quite 
consistent with an entirely different view of the case; that is to say, 
the view of an Irishman, a loyal and patriotic Irishman, who, stirred to 
the depths by events, of which there is evidence in this case already, 
which had taken place in Ireland in 1913, had in the midst of this great 
war gone to Germanj, not for the purpose of helping Germany to fight 
England, but for the purpose of forming an Irish Brigade to strive for 
something they had a right to strive for, the protection of their country- 
men if they were coerced or tyrannised by armed forces in Ireland which 
were not controlled by the Executive Government. I suggest, with all 
respect to my lord, that it is open for you to form that view of the case on 
the evidence as it stands. Gentlemen, let me, if I may, answer the 
question which was addressed to you by the learned Attorney-General in his 
opening speech. He commented, as he had a right, to do, upon the dis- 
tinguished record which Sir Roger Casement enjoyed in the service of this 
great Empire. He had played a part, as the Attorney-General said, in con- 
solidating the Empire in one sense, that in different parts of the Empire 
he had been trying to do his best in the responsible position he occupied. 
In the year 191 1 he retired on a pension, which, as Sir Roger Casement said, 
he had honourably earned, and with a title, which it was not in his 
power to refuse, which hi® Sovereign conferred upon him. As the learned 
Attomey-Greneral a^ed yesterday, what had happened since 1911 to 
convert that loyal and dutiful son of the EmpirS into the traitor which the 
Crown wishes you to believe that he is? What had happened? That 
was the question which the Attorney-General asked, and I promise to give 
the learned Attorney-General his answer in the evidence which has been 
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already given, namely, the speeches which the sergeant oi* police has 
already .said in evidence that he had read, read in the south of Ireland, and 
which, as he said, were being circulated all over irelmid. Let me read 
the state of feeling there at that time — What he would urge upon them 
“ was that they should go forward in the same solemnity as that with which 
“ they devoted themselves in the cause of Pi*otestantism when they signed 
“the covenant twelve months ago. Their leaders asked them to run no 
“ risk and to do no deed which they on their part were not prepared to 
“ run and to do.” 

The Lord Chiep Justice — Was this i-ead in the evidence? There 
were some passages, that were read, but I do not remember that part of it. 

Mr. Arteitus Jones — I beg your lordship's pardon ; your lordship 
remembers certain passages were marked in ink. 

The Lord Chief Justige: — Some parts undoubtedly were read. 

Mr. Abtehus Jones — It may be that I have not begun at the right 
point. The part I did read out was the part coming within the tw'O 
black lines, which were marked at the time and shown to the witness, if 
your lordship wull remember. 

The Lord Chief Justice — As I i-ecollect the evidence, this was all a 
little irregular, but, of course, was permitted; at any rate, it was peimitted 
by us for the defence, but the witness certainly did not say he remembered 
seeing those newspapers at all. What he did say was that he remembered 
words somewhat to the effect that were suggested by Mr. Sullivan, and we 
allowed those passages to be read. I think if you are going to read other 
parts of the speech it becomes a very different proceeding. 

Mr. Artemus Jones — I only intended to read those passages that 
appear in the shorthand notes. The mistake I made was in picking up 
the newspaper and reading the passages marked in black ink. I re^ it 
on the assumption that it represented all that appeared in the shorthand 
notes. Let me draw your lordship^s attention to the passages. 

The ATTQRNBnr-GBNBRAL — I do not want to take any unnecessary 
objection, but I should like references to be made to the answers of the 
witnesses upon which this argument is based. It is a strange way to 
prove that a speech was made by asking a witness in a criminal case 
whether he read a report, even if he said he read that report. My 
recollection of the answer is that the only answer made by the witness was 
he read something to that effect. 

The Lord cSief Justice — That is how I understood it, and that is 
what I was pointing out to Mr. Jones. Strictly, it was irregular, but 
it was a latitude allowed to the defence because they might have been in a 
difficulty in getting strict proof ; and it was not objected to by the Crown, 
for that’ reason no doubt. Therefore I think it is that we must confine 
it to the precise questions and answers which were obtained. At most it 
comes to this, that speeches to that effect were issued ; that is all. 

' The Attornet-G-enbral — ^The question arises, if the only answer was 
that a speech to that effect was made, how far that justifies the reading of 
what purports to be a newspaper report as showing exactly what was said 
which was never read out to the witness at all. 

The Lord Chikp Justice— AU that I think is properly admissible is what 
M!r. Artemus Jones is proposing to read, the precise words put to the 
witness in the question and accepted by him as words to that effect. 
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Mr. Abteitus Jones — am obliged to your lordship. One eminent 
judge once observed that a tihing most notorious outside a Court of law 
was the thing most difficult to prove inside a Court of law. I only propose 
now to read to you the passages in which Mr. Sullivan questioned the 
police sergeant as to whether he saw statements there being made which, 
p the sergeant .said, were influencing the minds of peasantry and people 
in other parts of Ireland. 

I will read the whole of the crossi-examination to meet the observation 
properly made by the Attorney-General^ — 

What is your headquarters ’—Tralee. 

How long are you stationed in Tralee’— Five years. 

I suppose you read the papers ? — Sometimes. 

What paper do you read ’ — Anything I can get hold of — the Irish Timss. the 
InckpmdmU 

The Irish Timts is the one that you take for preference, I think? — ^Yes. 

I want to know whether you read the Irish Timts of July 14th, 1913. I can 
give you a copy to look at. (Newspaper handed to witness)’— I could not tell you. 

The Lord Chief Justiob — I am not sure you quite appreciated what I 
said; you need not trouble to read all the introductory passage. I think 
you are entitled, and I so stated, to read the particular passages read to 
the Court from the newspapers as they appear here. 

Mr. Aetbitcts Jones — I f your lordship pleases. ^ 

We can rely not only on thousands hut tens of thousands of people in England 
“who are prepared to assist us.” There was any amount of that sort of speaking 
going on? — In the papers. 

Some of them were perhaps more definite. Then in the very last paragraph of the 
meeting that is reported there, do you see a passage beginning — “ In England they were 
prepared to stand”? — Who is speaking; whose speech is it? 

1 will give you the name if you wish, but I am a little diffident about it. It is 
the veiy last paragraph of the eloquent speech that closed the meeting except the 
vote of thanks ? — There are so many meetings in different parts of Ireland, and they 
are mised up together, 

1 will mark .the passage for you if you wish it. (Clounsel having marked the 
passage. ) That is the passage I want you to look at. Did you read passages of 
this kind circulating in your district? “They would be right in resisting it by force, 
“ and in their determination to resist it they would have the sympathy and support 
“of thousands of people in England, and amongst those thousands he had the 
“greatest pleasure in reckoning himself.” You remember speeches to that effect 
at all events? — Either speeches or comment to that effect. 

They were circulated broadcckst through the country? — No doubt. 

Then the other passage is read in another question® — 

“He could add this as a word of partial assurance, that they had many powerful 
“friends in England who thought as he did. It was all very well to talk of the 
“great forces which were marshalled behind the Government, and wMch could he 
used in the event of extreme necessity in Ulster. The reply to that was that the 
“forces of the Grown were the servants of the nation, and at least one half of the 
“nation believed that the employment of this force would he a monstrous crime.” 

Then follows this passage in the next question — 

“If the resolution of Ulster were put to the test, th^ would find those in 
** England who had felt it their duty to encourage the men of tuster in their attitude, 
“and who would be prepared to prove by their deedathat when they said that Ulster 
“ was right they meant Ulster was right, and who would tie prepared to share the risk.’ 
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Then I propose to read from the oro&s-exanuiiation of Sergeant 

Heam^^ — 

Do you remember in 1914, before the war, the Arms Proclamation? — Yea. 

As an officer of the constabulary, were you concerned in acting uuder it for a 
while ? — Yes. 

Prior to that, had there been considerable importation of arms? — Yes. 

As a matter of common knowledge in the country, was there prior to that a 
very large importation of arms in the north of Irelatid? — Yes. 

Was it m consequence of what happened in the north of Ireland that tho 
people were arming so far south as Tralee?— I could not say that. 

Did they at all events puiport to bo arming?— They did. 

As against the armed persona in the north of Ireland? — Yea. 

Were they bearing arms openly? — They were. 

Without interference by the public authorities? — Yes. 

And actually on the outbreak of war was the proclamation against the import* 
ation of arms withdrawn on the 16th August?— Yes, that is so. 

And your directions, even so far as they went to interfere with the im]»ortation 
of arms ceased on the 16th August, on the withdrawal of the Proclamation for the 
time being? — Yes. 

And the arming of the population went on then unrestricted for a while?- -Yes. 

And the parade of arms uninterfered with by any authority? — Y’ea. 

People drilling? — Yes. 

Marching?— Yea. 

Skirmishing through the country ?— Yea. 

Without any action taken on behalf of the police? This arming of course 
commenced before tho w'ar, did it not? — Yes, it did. 

It commenced some time in 1913, in the south, did it not? — ^Yes. 

It had commenced earlier in the north? — Yes. 


In re-examination by the Solicitor-General certain questions were put. 
So much for these passages. Now, I should like to read one passage in 
the evidence of Britten, but before I do that I should like to read the 
statement made by the witness, that they went on arming both against the 
armed forces in Ulster and against conscription. 

The IfORD Chief Justice — ^Yes, partly against one and partly against 
the other; it was in re-eatamination by the Solicitor-General. ^ 

Mr. Ajitemus Jojsnss — ^Yes. 

By the Solicitob-General — What effect would the landing of a cargo, I do not 
say tmee pistols, but a cargo of arms and ammunition, in that country have had 
upon the population? — It would have had a very grave effect. 

It has been put to you that the people were arming only against the Ulster- 
men from the north, is that so?— Partly against Ulster and partly against 
conscription. 

Gentlemen, I have troubled you with those passages for the purpose 
of emphasising the fact that the state of thinge which, according to the 
police themselves, prevailed in Ireland prior to the wax must have gone 
on subsequently, because the reference to conscription, you know, stamps it 
as being the date when that question came before Parliament and brfore 
the public. I think that is a perfectly legitimate observation to make, 
and therefore 1 am entitled, I think, to make this point. Given a com- 
munity such as you have in Ireland, with deep and bitter memories of 
what they consider to be wrongs, having by their constitutional movement 
soured their political rights, then being menaced on the one hand by 
citizens in the same island,* Ireland, marching through the land prepared 
to resist lawful authority, what effect could that have upon the minds of 
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these peasantry and others down in the south of Ireland? Gentlemen, it 
is important for you to- bear that fact in mind, because it was only then 
that this loyal servant of the Empire, as the Attorney-General called hiin, 
up till 1911, first became connected with anything in the nature of arms; 
and if the learned Attomey-General wants a complete answer to the 
question which he put, and properly put, in his opening speech, I suggest 
to him that he will find the answer in these newspaper extracts that have 
been read out, and, above all, in the fact which is now, I think, beyond 
dispute, that it was in that way Sir Roger Casement started the Irish 
National Volunteer mo'vement. Gentlemen, you must bear that circum- 
stance in mind, because, you know, there are two views, as I suggested 
before, for you to take on the evidence as it stands. Prima facie those 
in Com’t listening to the impressive speech of the Attomey-General might 
have thought this was a case which was absolutely imdefended. They 
may have thought because of this, probably the most momentous crisis 
through which tiiis island has passed, and when the fields of Europe are 
reddened with the blood of some of the best men in the world, that it 
does seem at first sight an outrage that a man who served the Empire 
for so long should go to the enemy country and commit high treason as 
against his own Sovereign. That was one picture which the learned 
Attorney-General drew ; hut it is your duty, when you are sitting in that 
box as citizens of this land, to inquire into what the facts of the case, 
are and into what the circumstances of the case are. It is open for you 
to form your own view as to what this man’s motive and what this man’s 
intention were when he is alleged to have committed these acts. 

Now, let me bring you, if I may, to the crucial question you have 
got to determine when you retire to consider your verdict. He is charg^ 
with committing high treason by adhering to the King’s enemies in 
Germany, giving aid and comfort to the King’s enemies. Gentlemen, 
you are dealing with the language of a statute passed almost six hundred 
years ago, and the meaning of those words “aid and comfort” at that 
time, I suggest to you, was something rather different from the words 
“ aid and comfort ” as they are used to-day. Aiding and oomforiang the 
enemy means supplying them with information or with forces or with 
material for the puipose of levying war against the King, and you have to be 
satisfied in your own mind that Sir Roger Casement’s intention when^he 
was in Germany was to use the Irish Brigade for the purpose of fighting 
Germany’s battles as against England. 

The Lord Cheesf Justice — ^The words of the statute, Mr. Jones, are, of 
course, to be interpreted according to law, and therefore they are not for 
the jury, but for us. I only interpose because I want to tell you the 
meaning that we attribute to those words, and upon which I shall direct the 
jury, so that you may address your mind to it. I should not adopt the 
language which you used just now, but I shall tell the jury that “ giving 
“aid and comfort to the King’s enemieA” means assisting the King’s 
enemies in the war with this country, and that any act which strengtHens 
or tends to strengthen the enemy in the conduct of the war against us 
would be giving aid and comfort to the Kin^s enemies, and that any act 
which weakens or tends to weaken the power of this country to resist or to 
attack the enemy equally is giving aid and comfort to the King’s enemies. 
That is the direction of law that I intend to give. 
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Mr. Abtemus Jones — I am much, obliged to your lordship. Gentle- 
men, you have to be satisfied, bearing in mind, of course, the terms in 
which my lord will address you when it comes to his part of dealing with 
the case, and you will remember the terms of what he said, and also 
remember the essence of the offence is that it was Sir Roger Casement’s 
intention in going to Germany. Gentlemen, just consider the position. 
Here he was in Cork, according to the evidence, in the years 1913 and 
1914, certainly before the war broke out, addressing a meeting there, as 
one of the witnesses said, with regard to the Irish National Volunteer 
movement. You remember what I am referring to, because the police 
witness referred to the fact that the name of Sir Edward Carson was 
mentioned, and that brought the meeting to an end. That was the move- 
ment with which he became associated. And now mark this, you and I 
may hold our own views as to the propriety of what he did then before 
the outbreak of war. With whom the responsibility lies for the terrible 
state of things in Ireland, when the executive of the realm failed to deal 
with that which they ought to have dealt with, this menace of armed 
resistance to lawful authority, whoever may have been responsible for 
that I care not, but the fact remains, the witnesses have already prov^ 
that that state of things had produced in the mind of the Irish peasantry 
a genuine fear that they might have to take that step in case of being 
attacked by some armed force in Ireland. That was Sir Roger Casement’s 
position before the war broke out. After the war broke out what 
happens ? He goes to Germany, as we know, and addresses these Irish 
prisoners of war and forms the Irish Brigade. What were the first words 
that he used to them? Mr. Sullivan yesterday dealt exhaustively with 
the witness who said he urged them to fight against Russia, and so on. 
I do not think you will pay much attention to the evidence of that 
witness. All the other soldiers were agreed that he made one object 
clear to them, that they would go to Ireland to fight for Ireland alone, 
not for any purpose of Germany, but for Ireland alone, after the war was 
over or after a triumph at sea had been won. I suggest to you, and I do 
it in all earnestness, that that suppUes the keynote to the motive which 
actuated this man in the course he took. 

The Crown has to satisfy you by evidence, not by surmise, not by 
suggestion, not by insinuation, but by evidence and facts proved to your 
satisfaction, that when he did this thing in Geimany he did it acting from 
a motive of desiring to strengthen, to adopt the language of my lord, or 
to tend to strengthen, the position of Germany in her war against England. 

Now, let me, if I may, deal with one point upon which no doubt 
the Crown will lay a good deal of emphasis. I ask you to form this 
opinion upon the evidence as it stands, that Sir Roger Casement’s object 
when he addressed these prisoners of war in Germany Tvas precisely the 
same object that he had in mind when, long before the war broke out, he 
addre^d that meeting in Cork to form the National Volunteer movement. 
I have no doubt what the Crown may suggest in answer to that— they 
ydU, point to what they consider to be a very damning piece of evidence 
in the case, namely, the cede. Gentlemen, let me deal, if I may, with 
that. According to the evidence called by the prosecution there was a 
German vessel somewhere near the coast of Ireland then. I suggest to 
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you that that code is quite oonsistent Tvith its being used with that vessel 
for the purpose of landing arms. Gentlemen, that was a wrong thing to 
do, it may have been a wicked thing to do, but that is irrelevant to the 
charge that you have to consider, which is high treason. That is im- 
porting into Ireland arms, which is made an ofEence by the Defence of the 
Realm Act, and the proper proceeding against Sir Roger Casement for that 
act would be a charge, framed under the Defence of the Realm Act. The 
point I make on that is that that is not high treason or adhering to the 
enemie's of the King within the Empire of Germany. Gentlemen, that is 
an important point I suggest to yon for you to bear in ihind, because it 
is a sort of evidence, you know, which sometimes misleads a jury into 
returning wrong verdicts. I suggest that that circumstance alone is a 
matter which might have formed the subject of a charge under the Defence 
of the Realm Act, a charge against him of being a rebel; but, gentlemen, 
that is not treason. What the Crown have to satisfy you upon is that what 
he did in Germany was treason in the sense that it was designed, and 
designed by him, to strengthen the forces of Germany as against England. 
I suggest to you with all respect there is no such evidence- I suggest upon 
the evidence called by the prosecution,, when yon consider the light that 
it throws upon the man’s character and upon his motive, that it is open 
for you to form the view that, the object with which he did this act in 
Germany was exactly the same object as he had when he addressed that 
meeting in Cork in 1914. It is open for you to form a view of the case 
upon evidence which would entitle you to return a verdict of not guilty 
in this case. If you are satisfied that what he did in Germany was not 
intended by him to aid and strengthen Germany as against England, if 
you are satisfied that the object with which he did these things in Germany, 
and what he did do in fact, was exactly the same object and with regard 
to the same work which he was carrying on in Ireland before the war, it is 
open for you to return a verdict of not guilty. 

Gentlemen, whom was the Irish Brigade formed to fight for? They 
did not leave Germany with Sir Roger Casement; they were left b^ind, 
as some of the witnesses have referred to. Thy did not come over to 
Ireland. When you bear that , fact in mind, I suggest it is some evidence 
on which you can act at any rate when you are considering yoTir verdict. 
That is a question I suggest to you respectfully you must answer, and I 
suggest also that the verdict you give must be an answer to that question. 
Whom was the Irish Brigade intended to fight for? It certainly was not 
Germany. If it be true, as the evidence shows it is, that there was in 
Ireland a number of people, I care not what position of life they were in, 
whether peasants or anybody higher, who really thought they had to arm 
themselves for the purpose of doing that which the lawful and constituted 
authority of the realm ought to have given them for the protection of 
themselves, if that be the case, it is open for you, as I said, to return a 
verdict of not guilty in this case. 

I am not going to make any appeal to you on behalf of the prisoner 
which is founded upon anything except those considerations that the law 
allows. I am not going to address you upom the terrible responsibility 
th$it rests upon you in considering this case. It is, as I said before, a matter 
of life and death, and it would ill become me to dwell upon that aspect 
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of the matter as far as you are concerned. I spoke just now of the responsi- 
bility which devolves upon coxmsel who are pleading for the life of a fellow- 
creature. That responsibility is small compai-ed with your responsibility. 
Each one of you must be satisfied beyond a reasonable doubt that the Crown 
have made out their case. The law demand®, as the Attorney-General 
said, a forfeit; but that is not all the law demands. That man has a right 
to demand from you the same care and scrutiny in weighing the evidence 
as any one of you would expect to get were you standing in that dock. 
It is said that life is a comedy to those who look on, and it is a tragedy 
to those who feel. This trial may mean a tragedy to the prisoner on account 
of the terrible responsibility which rests upon your shoulders. Each one of 
you must be satisfied, and satisfied beyond all reasonable doubt, that the 
Crown have made out their case. I am not going to address any appeal 
to you based upon sympathy or upon anything like an emotional plea in 
the way of mercy. The ancient and valiant race from which this man 
springs does not produce the type of man who shrinks from death for the 
sake of his country. The history of Ireland contains many melancholy and 
ead chapters, and not the least sad is the chapter which tells and speaks 
so eloquently of so many mistaken sons of that unfortunate country who 
have gone to the scaffold, as they think, for the sake of their native land. 
I am not going to base any appeal to you upon emotions. If the Crown 
have made out their case, it is your duty as lawful citizens to return a 
verdict of guilty; but I claim this, that the law requires that the Crown 
should prove their case, and prove it up to the hilt, and you must with sure 
judgment and with clean consciences consider if you be satisfied upon that 
point ; and if you do that, if you approach the .case in that spirit and apply 
that test to it, dark and heavy as the case may be as far as the defence is 
concerned, I do suggest to you that there is a way open to you to return 
a verdict which would be none the less just because it is humane. 


Closing Speech for the Crown. 

The Attornet-Gbitbeal — ^May it please your lordships, gentlemen of 
the jury — The case for the defence here has been presented to you, in the 
main by Serjeant Sullivan, with an ability and propriety and an eloquence 
which ids distinguished career at the Irish bar entitled us to expect at his 
hands, and I, as all of us, most greatly regret the indispoedtion which 
at the last moment has deprived the prisoner of the advantage of his 
closing sentences, though not, I am glad to recall, of the main argument 
upon which he relied. 

Gentlemen, my learned friend who has just sat down has made an 
observation with which I entirely concur. He told you that you must 
demand of the Crown in this case and at the conclusion of this ca^ that 
it shall have proved beyond all reasonable doubt the charges which it has 
made against the prisoner. I accept and I repeat the observation. It 
is the duty-of the Crown to® prove conclusively, and so that no doubt can 
linger in the mind of any man amongst your number, that the prisoner 
has been guilty of these acts for which the Ciown arraigns him to-day. 
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It will be my duty, I hope not at length, to satisfy you that at every stage 
of this case the Crown proved every mateiial statement which I made 
to you when, on behalf of the Crown, I opened this case some days ago. 

It is proper that I should make some general references to the only 
defence which has been attempted in this case before I tiouble, as I fear 
I must trouble, you with a more detailed reference to the evidence that 
has been given. Gentlemen, when I opened this case I was of opinion, and 
I am still of opinion, that I opened a simple and intelligible case, 
susceptible of a very clear answer, if indeed any ans-wer could be made to 
the charges which it outlined. You have now heard counsel for the 
prisoner, and have heard the questions which they put to the witnesses 
who were called by the Crown, and you have heard the observations by 
which the defence has been made in the speeches of learned counsel. 
Let me summarise to you, as I conceive it, what the nature of that 
defence, now that we know it, is. I understand it to be this — ^the prisoner 
did not attempt to seduce Irish soldiers from their admitted allegiance 
to the King in order that they might assist Germany, he did not attempt 
to seduce those soldiers from their allegiance in order that they might 
fight against England ; but he was so struck, his mind was so afiected by 
the growing lawlessness in Ireland, by the constantly increasing accession 
of military equipment and strength to the Volunteers in the north of 
Ireland, that with the object of establishing an equipoise, to become 
effective after the war, between the strength of the Volunteers in the north 
of Ireland and the strength of those opposed to this view in the other parts 
of Ireland, he made attempts to procuie men under the oath of military 
allegiance to the Sovereign of this country, to pledge themselves that 
at the end of the war they would go to Ireland, not for the purpose of 
assisting Germany, not for the purpose of fighting England, but for the 
purpose, as I have said, of holding themselves as a balance against the 
military power of the Volunteers of the north of Ireland, which, in the 
view of the prisoner, had attained excessive proportions. Now, you 
have listened to the speech, you have heard the rhetoric, and I make no 
complaint of it, by which that speech was supported, and you are in a position 
to judge whether in a few sentences I have not given you the whole sub- 
stance of the defence. It is a very simple issue. Whether, even if every 
fact in it was proved, it would be a good I'eply to the charges made by the 
Crown is another matter, and a matter on which for the moment I postpone 
discussion, because it is more convenient, and it would be a course more 
economical of your time, if I first examine into this question whether the 
evidence of what the prisoner actually did supplies the slightest support 
to- the theory so elaborately placed before you torday. 

Now, consider the case quite shortly. Consider the two alternatives, 
and then I will call your attention to the evidence, and you can choose 
between those alternatives. The case that is presented to you by the Crown 
is this short case, that the prisoner, a man who, as you know well, was 
long in the service of this country, and a man who well understood public 
affairs, that this man on the outbreak of war, the greatest struggle in 
which the country to which he had so long belofiged had ever been engaged, 
went to the country of our principal enemy, that he found there captured 
GO>ldiers of His Majesty the King, that he set himself then and there to 
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seduce those men from their allegiance with the object of using them in 
violation of their military duty and at the risk of their lives in any 
enterprise which might injure the country to which they owed that alli- 
ance. That is the charge made by the Crown, and a very specific charge. 
The answer is that they were not to be used to assist Germany in any 
way, but they were only to be used on the conclusion of the war for 
matters concerned with the internal politics of Ireland. Those are the 
two cases. Let us examine them in the light of the evidence. 

First of all, let me call attention to an eloquent passage in the speech 
of my learned friend, Mr. Sullivan, in which you may, I think, find some 
indication that even he was conscious of some of the weaknesses of the 
case which he was recommending to your convictions. He said^ — 

Gentlemen, what are you to do when, after years of labour, your representatives 
may have won something that you yearn for for many a long day, won it under the 
constitution, had it guaranteed by the King and the Commons, and you are informed 
that you should not possess it because those that disliked it were arming to resist 
the King and Commons and to blow the statute off the book with powder? The 
civil police could not protect you, and the military, force would perhaps prove 
inadequate for your support. You may lie down under it, but if you are men, to 
arms when all else fails, defend yourself. If the civil government will not protect 
you, if the constabulary cannot secure your rights, if you cannot rely upon brigades, 
the ultimate resort for any man in the protection of his constitutional freedom is to 
stand with arms in his hands, and if a civil government can be terrorised into 
obtaining his rights, try if his atti^de will not inspire them with sufficient respect 
to do wJ^t is right without fear, favour, or affection. 

Gentlemen, I read that passage because I am anxious that the defence 
as I put it to you abould be put, not in language of my own, but in the 
very language used by my learned friend, and immediately followed in 
his speech by this observation, That, gentlemen, is the case that I 
present to you on behalf of Sir Roger Casement; that is the explanation 
“ of everything that he has done.'" What is contained in the paragraph 
that I have just read to you? I will summarise it again, I hope with 
complete accuracy. It means this. Ireland had obtained Home Rule, 
or had at least secured the result that the Home Rule Bill was upon 
the Statute Book. They saw arming in the north of Ireland great 
forces, proclaiming their intention' of resisting it, and finding that the 
military were apparently inadequate for the support of those who desired 
the Home Rule Bill to become law, they judged it necessary that 
Iri shm en should adopt the ultimate resort in the protection of their con- 
stitutional freedom and istand with arms in their hands. I quote that 
particular speech of my learned friend, because I desire at once to make 
this observation upon it. ELad the acts for which the prisoner stands 
arraigned been committed before the war took place, bad they been com- 
mitted at the time when the acts which he alleges on the part of the Ulster 
Volunteers were taking place, these words might have been a good defence 
or a bad defence, but they would at least have bad great relevance. 

I do not desire, and I hold it be wholly irrelevant, to go into old and 
unhappy controversies that have ceased to maintain any contact with the 
march of events, but I ramind you of this, that there had intervened 
one circumstance which had altered the whole phase of Irish politics. 
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and my learned friend in the very next paragraph, to vrhich. I will 
presently draw your attention, shows that he realised it had altered 
the whole phase of Irish politics. What was that fact? It was that 
the greatest military power which the world has ever known was trying 
to destroy this country and trying to make an end of this Empire. Since 
these controversies arose, what honest citizen was thinking or talking 
of whether or not there might at some future day be resistance to the 
Home Rule Bill? From the moment that Germany made her tiger 
spring at the throat of Europe, I say from that moment the past was 
the past in the eyes of every man who wished well to England, and my 
learned friend knew it; he was oppressed by the difficulty, and he goes 
on in. his speech, and he says this! — 

Gentlemen, this condition of affairs had indeed been reached prior to this war 
that has broken out with the Empire of Germany. 

Now, listen to this, showing what the real facts were, and showing 
how clearly my learned friend realised them — 

There was indeed an understanding and a oonvontion between the greater 
leaders of these factions arming and counter-arming, that for a while, while the 
danger to the Empire existed, this dreadful state of affairs should be put an end 
to; that, in the meantime, faith has been kept, let us all thank Providence, for it 
enabled my countrymen in the service of Ireland, for they are serving the glorious 
traditions of their own land, to write their names in every battlefield in Europe, 
a thing that would have been impossible without such understanding, Do not 
imagine, though you may live in a great city of the Empire, that you can sneer 
at the loyal patriotism of these men. 

Observe the remarkable admission made in those words, and, indeed, 
a necessary admission for any candid and reasonable advocate. My learned 
friend himself reminds you there that on the outbreak of the war there 
was an understanding and a convention between the greater leaders of 
these factions that while the danger to the Empire existed this dreadful 
state of things should be put an end to. Then my learned friend paints 
out, and quite truly, that in the meantime 

Faith has been kept, let us all thank Providence, for it enabled my countrymen 
in the service of Ireland to write their names in every battlefield in Europe. 

So that we have it admitted, and this is the case of my leanied 
friend himself, that while there were unhappy controversies and profound 
antagonism of opinion, acts done on both sides, as to which I do not ask 
now whether the one was right or the other was right, for the inquiry would 
be long, bitter, and irrelevant, we have it admitted that with the out- 
break of this war, with the danger to the Empire which the outbreak 
of this war involved, there was an arrangement and a convention between 
the leaders of these factions which would enable Irish soldiers to do what 
Irish soldiers have done in every great war in which this country has 
been engaged — ^write their naanes with their swords on the battlefields 
of Europe. 

Yes, gentlemen, but how do these reflections help the prisoner? 
How do these reflections support what and what alone is the case made here 
before you on the prisoner’s behalf? Old controversies and dangers 
which might have arisen from those controversies had this war not 
broken out. The outbreak of war, the swift menace to everything this 
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country possesses, to everytliing that our ancestors have bequeathed to us 
in our long history, the swift menace to all those things, I say, the 
realisation by the responsible men of all parties in Ireland of the menace, 
required that these controversies should be composed as long as the danger 
lasted. Is that the view the prisoner took? What was the quality of 
the prisoner's acts? At the very moment that these Irish soldiers who 
in my learned friend's eloquent address have written their names on the 
battlefields .of France, in that glorious retreat which marked the early 
days of the war, at the very moment when they had been taken into cap- 
tivity, his idea of observing the truce, the existence of which has been 
plainly stated to you by my learned friend, of avoiding the danger to the 
Empire of raising these matters as long as the war lasts, was to gO' over to 
Germany under circumstances on which I shall say more in a moment, and 
attempt to seduce those men from their allegiance, and to arrange then 
and there that at some period, which I will show presently was not the end 
of the war, they were to land in Ireland in order to evoke there once again 
the hideous spectre of disunion, disloyalty, and armed insurrection. My 
learned friend has put before you, ais I have told you, a suggestion as to 
the proposal that the prisoner made to these Irish prisoners of war from 
which I dissent from first to last. He has told you that what the prisoner 
said to these Irish soldiers at Limburg was that at the conclusion of the 
war they should go to Ireland in order to fight for Ireland. 

Now, I have an observation to make to you at the very outset before 
I challenge and test that claim, and the observation I wish to make to you 
is this — I shall put it in the form of a question. I have already asked 
that question in this case and received no answer to it ; the question can be 
put thus shortly — ^Why did the prisoner ever go to Germany at all? That is 
the first question, and I follow it by a second — ^How did he get to Germany? 
What was the nature of the arrangement and of the assurance that was 
given to him before he went to Germany? How was it that when his 
country :was at war with Germany, when these Irish soldiers on the 
field of battle had just been made prisoners by the German Army, that we 
find him for months a free man in Germany, moving without restriction in 
whatsoever part of Germany those Irish soldiers were confined, able, without 
control or interference, to go amongst them and attempt to seduce them? 
Why in this view of the case did he go to Germany at aU? What suggested 
motive is there? Gentlemen, it is not through inadvertence, I ’apprehend, 
that no answer has been given to tliat question by my learned friends, 
because when I opened this case to you I tell you plainly it struck me 
this quekion was the crux of the whole matter of the prisoner's aotivities- 
Let me remind you of what I said, and how pointedly I said it when I 
opened this case to you. I said this very deliberately, " If it be possible 
“to give an explanation of the original journey of the prisoner to 
“ Germany which is consistent with the duty which he owed, and which 
“ he has so recently professed to his Sovereign and to his country, I hope 
“ that this explanation will be put forward by the very experienced counsel 
“ by whom he has the advantage of being defended." 

The question that I asked, as I then said, deliberately and pointedly, 
has never been answered. Why has it never been answered? I can tell 
you. It has never been answered because no answer to that question could 
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be given which is consistent with the integrity of the prisoner. Why did 
he go to Germany? Hi-s case made before you and thro-ugh the lips of 
his counsel is that he went there to make sure there would be some men 
who would be strong enough to balance the Volunteers in the north of 
Ireland after the war. Where do you think would be the place in which 
hia efforts might be moet fruitful if that really was his object? 
Do not you think that if that really was his object he might possibly 
have .stayed in Ireland where he would still have been in the 
King's dominions? Why go to Germany? Why go and corrupt other 
men, to make them in breach of their duty incur grave penalties? 
Why go there? How arrange with that Government which gives very 
little for nothing? How arrange with that Government that as the Irish 
prisoners were taken they should be addressed by him? How was. all this 
arranged, on what termis, and in what documents were those terms conveyed? 
Gentlemen, if we knew the full story of the circumstances under which 
this man went to Germany, if we knew what negotiations had taken place 
and what safeguards were given, what plans were made, perhaps this 
defence would be even more difficult than it is to-day. 

Now, let me, as I promised you I would, show you in a moment how 
wholly inconsistent the evidence given by the Irish witnesses is with the 
case put forward to-day. I will follow them much in the same order as 
my learned friend, Mr. Sullivan, followed them yesterday. I take first 
of all the witness Cronin. He had said there were seventy or eighty men 
in a crowd, 1 

By the Lord Chief Justice — He said that he was going to form an Irish 
Brigade, and he said why live any longer in hunger and misery in this camp when you 
can better yourselves by joining the Irish Brigade which I am going to form; you 
will be sent to Berlin as the guests of the German Government. 

I pause there to ask whether, in your reading of the habits of the 
German Government, you think that the German Government were taking 
the same view of the activities of the prisoner that apparently the prisoner, 
according to the evidence put forward on his behalf to-day, was taking. I 
am unaware of anything in the history of the German nation during 
this war which would lead me to accept with enthusiasm the suggestion 
that they would be prepared to offer unlimited hospitality to a number 
of Irish soldiers in order that when the war was over they would be able 
to write a new page in the purely dornestio history of their country ; I am 
unaware of anything in the suggestion that leads me to accept with alacrity 
the theory, by whomsoever it is brought forward. 

JSoxLfniTiation contimied — Did he say what this Irish Brigade- was to do? — He 
said in the event of Germany winning a sea battle ho would land them in Ireland. 

Then I have in the print, “ And Ireland would equip them " ; I do not 
know how that may be, I do not recollect that answer. The words I 
want to lay stress on are these, “ He said in the event of Germany winning 
a sea battle he would land them in Ireland." 

What were they to do in Ireland? — ^Free Ireland. 

Did he say who they were to fight against ’—Agajpst England. 

Did he say what would happen to. them if Germany did not win ? — They would 
be sent to America. They would get £10 or £20 pocket money and a free passage. 
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If the nature of the activities which were contemplated for these 
men were of the character which it is now suggested to- you on behalf of 
the prisoner they were, here again I pause to express my surprise that 
the German Government, in return for such prospective services after 
the war, were found advancing or promising them £10 or £20 pocket 
money at the end of the war and a passage to America. It may be 
so, but it would surprise me if it were so. What is involved in that 
uncontradicted evidence — never forget that — and therefore evidence, as 
my lord will tell you, to be received by you? What is involved in that? 

If Germany won a sea battle they 'were to be landed in Ireland. Does 
he say at the end of the war they w'ere to be landed in Ireland? He 
says nothing of the kind. My learned friend, Mr Sullivan, says, if 
Germany wins a sea battle that w^ould be the end of the war. He is 
quite w’rong. It does not necessarily follow: it might be or it might 
not; there is not the slightest indication in the ispeech he was making to 
them that the prisoner is convinced of it ; it might be not a decisive German 
success, but it might be such a success as to give Germany such a tem- 
porary control of the eea as would enable her to send these men over to 
Ireland. There is not a single wwd in the evidence of this man (I will 
deal with the story of the other witnesses later) which lends support to the 
view that the prisoner said a word to them showing that their inter- 
vention in Ireland was to be at the end of the war. Their interven- 
tion was to be if Germany wins a isea battle. Why do you suppose he took 
that as the period ? For obvious reasons. Until (^rinany won a sea 

battle it was blear that it would be extremely difficult, if hot impossible, 
to take any considerable body of men to Ireland, arid therefore there 
would be no serious or practical proposal at all if he had not made this 
proviso. And so the proposal was at the earliest moment which made 
it possible, when success, temporary or complete, made it possible to 
make an invasion of Ireland, and when you make that invasion to fight 
against England — ^not against Volunteers in Ulster, not at the end of 
the war to see fair play between the various factions and to see that 
Ireland is not robbed of her birthright. If he said that, wholly different 
considerations would have arisen; but he did not say that; he said to 
these men, as I told you before, attempting to corrupt them, in effect : 
At the first moment you can safely get to Ireland will you go there; 
will you join this brigade and fight against England?^' Gentlemen, 
you can sweep away all these belated after-thoughts and sophistries 
about old Irish politics and the Volunteers in the north of Ireland. They 
were never in his mind when he made these speeches, they never inspired 
the appeals he made, they had no relation to it, and, as I have said, they 
are after-thoughts when it is necessary to attempt to exhume some defence, 
however remote from the facts, in the position in which the prisoner 
finds himself. 

So much for Cronin's evidence. Now, let me take the evidence of 
the next witness, O'Brien^ — 

He said that if they were successful in winning the war they would land-tke^'" 
Irish Brigade along with the German army in Ireland. 

Mark that, Along with* the German Army." Does that look very 


iP. 23. 


169 




Sir Roger Casement. 

Attorney-Genera! 

much as if the invasion was only to be at the end of the warl That is 
unoontradicted evidence, and I think uncross-eiamined too. My learned 
friend reminds me of a passage before that^ — 

I heard him say, Now is the time for Irishmen to fight against England, now is 
“their opportunity for doing so; join the Irish Brigade.^’ He said he came to form 
an Irish Brigade, and he wanted all Irishmen to join the Irish Brigade and become 
guests of the German army. 

Gentlemen, 1 pause to make the comment there that 1 am not one 
of those who, in dealing with the memory of private soldiers, of words 
said to them many months ago, under circumstances of great stress 
and anxiety on ttieir part, would ask you or any other jury to 
accept with verbal precision their recollection of what was said, but I 
would confidently ask you to accept their recollection as to the broad 
and salient features of the speech so often made to them. That is the 
recollection of this man O'Brien. 

My lord reminds me of a question, and it is convenient I should 
read it, in the cross-examination by my learned friend^ — 

Bid he say they were to be transferred to Ireland when Germany had won the 
war?— Yes. 

And if Germany failed to win the war they should go to America? — To 
America, yes. 

Arrangements would be made to have them go to America. Bid you speak to 
Sir Boger Casement at all yourself? — No. 

The Lord Chibf Jtjstioe — Then there is the re-examination. 

The Attoenbt-Genbral — There is the re-examination by my learned 
friend, the Solioitor-GeneraP — 

To take you back for a moment to the speech you heard Sir Boger Cadement 
make, he said the Irish Brigade were to fight in Ireland? — Yes. 

Bid he say who were to take them to Ireland to fi^ht? — The German Army. 

Bid he say against whom they were to fight?— To fight against England, 

It is quite obvious that the phrase, “ When the war is over," in 
such a connection has no meaning at all. If they were to be taken over 
to Ireland to fight against this country by any German agency, military 
or civil, whether they were also accompanied by German soldiers or not, 
it is quite obvious that if one war was over that was the commencement 
of a new war; it was an act of hostility, it was just as much an act of 
treason to this country to arrange at a moment when a particular phase 
of a war was concluded as it was if it were terminated immediately, by 
the agency of your late enemy, to transport armed men accompanied by 
German soldiers to Ireland; it was just as much an act of hostility as 
if there never had been a temporary conclusion of the existing hostilities. 
The truth is, as one must recognise when you look closely and collate 
the evidence of the various witnesses, that the real application and appeal 
that was made to them was that they should go to Ireland when the naval 
victory was won. 

Now, gentlemen, I come to the evidence of Robinson^ — 

I remember him saying, “Now is your chance to fight for Ireland and free it. I 
**am very glad to see you here. This is the only chance you will have to fight for 
“Ireland. Why do not you join the Irish Brigade?’* Then he spoke about the 
treatment of Ireland in England. That is all I remember. 
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What was the Irish Brigade to do? — They were supposed to land in Ireland 
and free Ireland. 

By the Lord Chief JusTiCB—Tell us what you heard him say, hot what th^ were 
supposed to do? — That is about all I can remember at the present time. He said 
he was very glad to see so many Irishmen here, that now was our time to fight for 
Ireland and strike a blow, and he hoped we would all join the Irish Brigade. 

Examination continued — Did he say with whom the Irish Brigade were going to 
fight? — Fight against England. He said that if Germany had a victory on the sea, 
they would land the Irish Brigade in Ireland. 

This statement repeated by that witness is what I ask you to oonclude 
was actually said by the prisoner. Those are the term's of the proposal, 
which the submission of the Crown puts before you, dealing with the 
facts; that was the proposal, that if Germany had a victory on the sea 
then and there they would land the Irish Brigade in Ireland. My learned 
friend reminds me that in cross-examination he adhered to that storyi — 

And did he address you? Did he say it was to go to Ireland when the 
Germans had won the war? — No, he said if Germany had a victory on sea. 

Did he speak about Germany winning the war? — Yes. 

What did he say about Germany winning the war? — He always said that 
Germany would win, but we contradicted him and said they would not. 

I suggest to you that he represented when Germany had won the war that the 
Irish Brigade was to go to Ireland unless there was a victory at sea meantime. 
Was that what he said ? — I cannot remember that. I remember him saying if Ger- 
many had a victory on sea ho would land ns in Ireland. 

So that he adheres to his story under the stress of cross-examination. 

I am reminded of another question in my learned friend^ s re-examina- 

tion2 — 

You told the jury that you heard Sir Roger Casement say that if Germany won 
a victory at sea the Irish Brigade would be landed in Ireland? — Yes. 

Did he say who would send the Irish Brigade to Ireland? — Germany would 
send us to Ireland. 

Did he say whether they would have any fighting to do ? — He did not go into 
that; he said it was to free Ireland when they got there. 

Did he say from whom they were to free Ireland? — From England. 

So much for his evidence. Then Michael O’Connor was the next 
witness. He heard the prisoner addressing some men^ — 

He said, “ Now is the time to fight or strike a blow for Ireland,” and that 
England was nearly beaten. 

You notice the exaltation, in that statement. 

I should think there were about seventy men listening to him. 1 was on the 
outskirts of the crowd. I have told all that I heard him say. I saw him on that 
^ter occasion, but I did not hear what he said. The people were hissing and booing 
him down the lines that day. ^ He said that those that hissed him were followers of 
Johnnie Redmond, the recruiting sergeant of the British Army. A sergeant-major of 

4th Dragoon Guards called Casement a traitor. That sergeant-major was sent to 
Giessen or some other camp for punishment, along with Corporal Robinson. 

Then the next witness is Moore^ — 

Sir Roger Casement a^ed those men to join the Irish Brigade, I being among 
the men, and he said any* man that would join the Irish Brigade he would give 
him uniform, better food, and better housing. 
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The theory, I Boay pause to say, put for^vard by the defence has 
not explained to us why a Grerman uniform should have been immediately 
provided for the men then if the fighting waa to be in Ireland after the 
war j that is a link that is somewhat missing in the explanations that have 
been given. I resume reading now^* — 

He also said, in case of the Germans losing the war, he would send those men 
to America, give them a free passage and £10 or £20 pocket money, and guarantee 
employment in America. The Irish Brigade was to be sent from Limburg to a 
camp outside Berlin. He said they were to be the guests of the German Government. 
He also said the first German victory on the water he would land the brigade in 
Ireland. 

Then he was asked what was to be done with the Irish Brigade, and 
he said they were to be landed in Ireland. Then he was aeked; who waa 
going to land them in Ireland, but that he does not know — 

I did not hear him say how the Irish Brigade were going to get to Ireland, 
but he said he would land theid in Ireland. 

There again you find the statement very cleaidy recollected and spoken 
to by this witness, that it was to be sent to Ireland when the German 
naval victory waa gained. 

I come now to the evidence of Neill. I do not propose to read that, 
because I have to make an observation upon it. Neill, you will remember, 
is the witness who spoke about the Russians and the Turks. Without 
throwing the slightest reflection upon his good faith and desire to tell 
the truth, comparing the statement which he made with the statements 
that had been made by the other military witnesses who have been called 
before you, I do not ask you to place any reliance at all upon the isolated 
and unsupported evidence of Neill as to these observations about the 
Russians and the Turks. I say that to clear the ground, because I want 
you to deal with - the case upon matters which are established, and not upon 
matters which are disputable or may be questioned. In justice to Neill, 
I only make it clear that while I do not ask you to accept his recollection, 
unsupported as it is, upon this point, I make and I should concur in no 
reflections at all upon the man’s credibility or his desire to tell the truth 
as he remembered the facts. 

I have given you now the clear recollection of the witnesses, collecting 
it together so that you may have it all before your minds, at the same time, 
as to what w’as actually said to them by the prisoner. What becomes 
of the <iefence, and what becomes of the only defence which has been 
attempted to be made? Is there one witness to whom it was suggested 
that all they were to do was to come and be ready in order to. watch the 
Volunteers in the north of Ireland? Can any man who has listened to that 
evidence as to what the pyiisoner actually said doubt that it is an invented 
story that is put forward that he was concerned to obtain the services 
of these men remotely in the future, in order that they might deal with 
the situation as it emerged in Ireland after the war? There is not a single 
witness who has made any statement consistent 'v^th that view, and all the 
witnesses have made statements that are wholly inconsistent with that 
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view. He was not asking them anything of the kind. What he was asking 
them wafli this, if Germany gained a naval success, in other words, if 
Germany acquired the facilities for landing troops in Ireland, are you 
prepared to go and fight in Ireland against England? That is what he 
said, and that was all that he said, that was what he always said, that is 
what all these witnesses speak to. What is the nature of that attempt? I 
respectfully accept, as I should he bound to accept, the indication which my 
lord, the Lord diief Justice, gave to my learned friend as to the direction 
which he proposed to give you on the question of law, which is for my lord. 
I do not pretend to recall with precision the admirable language in which my 
lord stated the direction which he proposed to give to you, but I remember 
that my lord said this, that he should direct you that anything was an aiding 
and comforting of the King’s enemies which strengthened the enemy for the 
purpose of his struggle with this country, or which weakened this country 
for the purpose of its struggle with the enemy. I ask you to apply that 
test to what we know now and while it is fresh in your mind on the uncon- 
tradicted evidence of what was said by the prisoner Casement to these men. 
There is no other evidence, and I have read to you all the evidence which 
there is. Apply that test. Supposing that Germany did win a naval 
success, giving her temporary control of the seas, giving it her for long 
enough to land Irish and German soldiers in Ireland, supposing that had 
taken place, would that or would it not have strengthened the enemy Ger- 
many in her struggles with this country; I ask you, would it or would it 
not? Would it or would it not have weakened this country in her 
struggle with Germany, supposing that happened which I ask you to 
imagine? If you answer those questions as I ask them, only one answer 
is possible. Of course, Germany must have been necessarily strengthened 
if they could have lauded troops in considerable numbers, and arms and 
ammunition in Ireland; just as Grermany would have been necessarily 
strengthened, so this country would have b^n necessarily weakened. 

When we are considering these contingencies, when we are attempting 
to understand motives and appraise expectations, we must not confine our 
views to what we know now, that in fact these men retained their loyalty, 
starving as we know they were, starving as the evidence shows us they 
were, starving as the prisoner’s address to them shows that he knew at the 
moment, when he made his appeal to them, they were. It is true that, 
in spite of those circumstances, only 60 men were seduced and corrupted 
from the soldierly duty which they owed to their Sovereign ; that is true. 
But, gentlemen, supposing they had all been seduced, supposing they had 
stampeded in a body, supposing the attempt which he desired to succeed 
had wholly succeeded, and there had been thousands of these Irish soldiers 
who in Germany had consented to eat the bread of Germany, and wear the 
uniform of Germany, and to hold thems^ves in readiness to come and 
invade Ireland on the first opportunity, what do you think would have been 
the moral effect on the strength of this country? Do you think it would 
have weakened her in this war that it shoifid have been known that 
thousands of Irish soldier», forming the flower of that small Expeditionary 
Force, of which all Englishmen were so proud, had stampeded into the arms 
and the camps of Gennany, and were now to be seen walking at will in 
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Grennany wearing Germany’s uniforms and anxiously awaiting the moment 
when a German success at sea might enable them to be transported to 
Ireland, in order that they might take up arms against England ; would 
that strengthen Germany and weaken England? Have you any doubt in 
your minds that considerations of that kind passed through the minds of 
Germany, a country of which I have said you will probably draw the view 
that they are not guilty, as a rule, of disinterested acts of generosity or 
charity. If that was the view the prisoner shared with the German Govern- 
ment, that would explain their readiness to provide them with superior 
rations and uniforms, and their readiness to promise £10 or £20 to each 
man if the war went unfavourably for Germany and he had to be sent 
back to America. 

I have said, I hope, enough upon this part of the case, and now I come 
to another point on which I certainly hoped and believed that my learned 
friends in their speeches would have at least suggested some theory. We 
now know that the prisoner on his view, such is his case, had only asked 
these Irishmen to hold themselves in readiness to go to Ireland, at the oon- 
clusion of the war, for the purpose which has been stated to you so 
frequently. I should like to have heard some explanation as to why 
he went to Ireland, having been in Germany, before the end of the war. 
I cannot tell you how he went to Ireland. I agree with my learned friend 
Serjeant Sullivan's observation on this point that the Court and the jury 
may reasonably take cognisance of the fact that Ireland is an island, and 
therefore the probability is that he went there by sea. To that view I assent. 
I have not been in a position to inform you, or to call evidence before you, 
showing how he got to Ireland. My friend disputes altogether, I will not 
say my theory, but my supposed theory, because if he had examined my 
opening speech a little more clearly he would have observed that I did not 
commit myself to any theory upon this point; I studiously and carefully 
avoided doing so ; but my learned friend disputes the supposed theory of 
the Oown that the '' Aud ” had any direct connection with the landing 
of the prisoner in Ireland. He says, and I think the observation he makes 
here upon my opening is well founded, that I put it too high when I said the 
“ Aud ” was taken near Tralee. I think that criticism made by him is well 
founded upon that statement in my opening speech, and to the extent to 
which I wUl indicate to you I withdraw it. It is quite true, as the evidence 
stands before you, that the Aud,” consisting of a crew of German blue- 
jackets and German officers, was not captured near Tralee; it was captured 
about 90 miles, I think it was put, from Queenstown. 

The Lord Chibf Jttstiob — 138 miles from Queenstown, 90 noiles from 
the coast. 

The Attorney-General — 90 miles from the coast of Ireland. I did not 
happen to be in Court when that evidence was given. That, gentlemen, 
makes it very necessary to ask what was the " Aiid " doing on the view of 
the defence. I wiU state to you in a moment the view of the Crown as to 
what the “ Aud ” was doing quite clearly, and I do not care whether she 
was within 3 miles of Tralee or within 90* miles of Tralee. The theory of 
the Crown is this, that it was all part of a concerted enterprise, concerted 
in Germany. I stated that in opening, and I state it now. 1 made a 
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geograpliical error, such as it was, but I re-state the theory of the Crown 
that it was part of a comnaon enterprise. Whether or not the And ’’ 
was to be landed in a different part of Ireland I do not argue, and I am 
not concerned to argue. It does not matter to me where it was going to 
land if you accept the view that it was going to land, to carry arms to 
Ireland. I do not know that my learned friend, Serjeant Sullivan, did 
accept that view. On the contrary, I think some of the observations he 
made support an entirely different view. My learned friend, Mr, Jones, 
on the other hand, when dealing with the question of the code, said it may 
have been intended for the purpose of communication with the “ Aud.” 
it may be; I do not know. I note a suggestion which may prove helpful 
in this tangled mass, when so much is left to conjecture and so little can 
be alleged with certainty. It may be that my learned friend is right. The 
fact that this code, as to which I shall make some further observations 
to you in a moment, was available, as my friend suggests, for communica- 
tion with the “ Aud,^* would not prevent it being available for commimica- 
tion with other people in Germany; but the mere fact that such a sugges- 
tion should be possible , shows really that there is no doubt in the mind of 
anybody that there was a connection between the “ Aud ” and the landing 
of the prisoner in Ireland. If the prisoner did not come in the “Aud,” 
and I have never suggested that he did, then it is obvious, I think, that, 
coming from Germany, as we know he did (at least, we must draw an 
irreeiis-tible inference; we have the railway ticket from Berlin to Wilhelms- 
haven, dated 12th April, a few days before the date of landing), he came in 
some other German vessel, or some neutral vessel arranged for by the 
Germans. I caimot teU you what the vessel was. But you will remember 
that the witness Hussey isaw a red light out at sea at half -past nine on 
Thursday evening, which may have been connected with the actual landing 
of Casement. One of my learned friends reminds me that in the diary, 
where there are evidently false names used to indicate places, on the 12th 
April, the very date of the ticket from Berlin to Wilhehnshaven, this 
entry appears, “ Left Wicklow in Willie’s yacht.’’ False names are used 
for places which will satisfy you, I think, as to what the meaning of that 
entry is. That entry is on the 12th April, the day when the ticket was 
actually issued in Germany. 1 do not waste any further time upon these 
points, as to which I cannot give you assistance, because I have not the 
knowledge. I do waste time, because, from my point of view 

The Lord Chief Justice — ^Mr, Attorney, you mentioned a passage in 
the diary. Is there any evidence as to whose diary it is ? 

The Attornbt-Gbnhral — It was a diary. I will give your lordship the 
evidence of it. It was a diary found. 

The Lord Chief Justiob — ^I know, but as far as my recollection goes 
there was no further evidence given beyond the fact that it was found. 
Whose writing it is, or whose diary it is, there is no evidence. 

The Attobott-Genebal — My lord, I did not say that it was a diary 
of any particular person. I said the diary.” By the diary ” I mean 
the diary which was found, and is in evidence as having been found. 

The Lord Chief Justiob — I thought it right to indicate that, because 
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it might have conveyed to the jury that it was Causement’a diary. There 
is no evidence of it. 

'The Attobnbt-GtEnbral — You have heard, gentlemen, wliat my lord has 
said. If there was any misunderstanding I am glad it should be removed. 
It was a diary found with three men as to whom I make the suggestion 
that they had all come from Germany. There is no evidence before 
you as to which of the thi'ee the diary belonged, but whoever kept the 
diary made the note that on the 12th April, the day when the ticket was 
issued from Berlin to Wilhelmshaven, they left Wicklow in Willie’s yacht, 
Wicklow being an assumed name, on the suggestion of the Cmwii, and 
whether ‘'Willie’s yacht” was a flippant way of describing a vessel com- 
missioned in the name of the Kaiser is a matter as to which you can form 
your opinion. 

Now, gentlemen, I have called attention to one or two points in the 
matters in respect of which the defence have wholly failed to give any ex- 
planation at all consistent with the innocence of the prisoner. I come now to. 
the most striking case of all. I come to the matter which, if there was 
nothing else in the case, would show in the most conclusive manner 
possible that the whole defence, and the only defence relied upon here, 
is wholly without basis or foundation, and that is the code which, as my 
learned friend, Mr. Jones, anticipated, would be a matter upon which 
the Crown would lay stress. In order that you may fully understand 
the damning effect of the code upon the prisoner’s defence you must once 
again consider the circumstances as they are known to us under which 
he came to Ireland. He came to Ireland, if the defence is true, as a 
man who never had contemplated, and did not, in fact, contemplate, 
that anything should be done in Ireland until the conclusion of the war. 
That is his case. So he must have come merely in the capacity of one who 
was about to concern himself with domestic problems in Ireland. If his 
defence be well founded, it must be said that he came to Ireland in order 
to carry on his work for the purpose of strengthening the National 
Volunteers. That case conceivably might have been put forward. 
But what is certain is this, that if the defence made here to-day is 
weU founded, he could not have had any arrangement with the 
Germans by which the Germans would support him then and there. 
That is plain. If he went to Ireland under airangements by w^hich 
the Germans were to send him ammunition, were to send him arms, were 
to isend him more ammunition and more arms, it is quite plain 
he was going there for the purpose charged by the Crown, and that he 
could not have been going there for the purpose indicated or suggested 
by defence. I hope that is clear. To me it is so plain that it 
requires no further emphasis. What has he got with him? What does he 
try to get rid of when arrested? He tries to get rid of the code, an 
arranged code between himself and the Germans. What did he want with 
a code between himself and the Germans when he left Germany? His 
counsel has told us in eloquent language that he was not going at any 
time to associate Ireland with the Germans ; that he did not want to help 
Germany. Hie counsel has told us that his only concern was with the 
Volunteers of the north. Why in the name of sanity did he on this view 
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'waoat to arrange a code with the Germans ? There is no theory consistent 
with the defence wliich will explain to you why any code was necessary at 
all. But look at this code. Consider the nature of the communications 
which, when he loft the country of our enemy for Ireland, he knew to be 
required by his purpose and their purpose to pass between him and them. 

Look at this code — ^ ‘ Railway communications have been stopped. 
“ Our men are at It would be very interesting to the German 

Government, on the theory of the defence, to know that railway com- 
munications had been stopped. What had they got to do with it? 
'' Further ammunition is needed.” Docs that throw imy light upon the 
cargo of the ‘ ' Aud ^ ’ ? Wliy does Germany send some unimunition in 
addition to which it is contemplated that fui-thcr araniiinition may be 
required? The mere message that further animimition may be required 
or is needed, the mere language in which that message is couched, pre- 
supposes and renders necessary the conclusion that some ammunition has 
already been given. Why is the prisoner arranging that Germany shall 
send ammunition to Ireland, not at the end of the war, but during the 
war, and at the very moment of the bitterest struggles in the war? Why 
is that being done? Is it being done in order that at the end of the 
war some steps may be taken to m^^et the Ulster Volunteers? Gentle- 
men, it does not end there. Further rifles are needed. How many 
rifles will you send us? How much ammunition will you send us? 
Then listen to this — '‘■'Will send plan about landing on It 

might be filled in m the exigencies of the moment might require. 
What does it mean without being filled m? It means a plan will be 
necessary to prepare for another landing, a landing of troops, a brigade, 
whatever it might be, ammunition, explosives; and the prisoner, wlio is 
only concerned with the Volunteers in the north after the war,' leaves 
Germany in the middle of this war with a code in which he and the 
Germans acting in concert have carefully prepared themselves with mess- 
ages, secret messages by which he from Ireland can send to them a plan 
for hostile landings in the middle of thie war, and then we are told fairy 
tales about what is going to be done after the war with the Volunteers 
of the north of Ireland. What had the Germans to do with a landing 
made 'pendente hello if there was any basis or substance in the only case 
that has been put before you? Then listen to another — “ Send ship to 
You will understand now why I thought I might deal with 
some economy of time with the character and mission of the " Aud.*" 
Send another ship to , Send rifles and ammunition to • 

'' Cannons and plenty of ammunition are needed. Send them to 
"Send more explosives to . Send a vessel if possible.” What 

does all that mean? It is no good my repeating it and elaborating and 
over-elaborating it. What means is obvious. Then, as I am reminded, 
"This code holds good from 22nd April to 20th May,” a period I need 
hardly point out to you all of which was actually engaged in hostilities. 

One further word and I will say no more about this code, because 
its meaning is clear, and 6o useful purpose can be served by repetition. 
This code, on the submission of the Crown, shows that there is no substance 
at all in the case put forward by the defence. This code, on the submission 
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of the Crown, shows that the prisoner Casenaent, who went under oircum- 
fitances unexplained to us, and whidx 1 cannot explain, to the enemy 
coimtry while hostilities were in progress, who was allowed his freedom 
in that country while hostilities were in progress, who left that country 
for Ireland while hostilities were in progress, had agreed with the Germans 
to send them messages arranging for a landing, asking for another ship, 
and asking for explosives, for cannons, and for ammunition. Gentlemen, 
if you can reconcile those facts with the duty which the prisoner owed to 
th^ country, if you can reconcile those facts with the submissions which 
have been made to you on behalf of the defence, do so. If those facts 
taken together, his journey to Germany, his speeches when in Germany, 
the inducement he held out to these soldiers, the freedom which he there 
enjoyed, the course which he pursued in Ireland, the messages which he 
contemplated as likely to take place between himaelf and the Germans, 
satisfy you of his gmlt you must give expression to that view in your 
verdict. . 

My learned friend, Mr. Sullivan, said in the early period of his 
observations that he hoped this case would be heard by you with a fair 
and impartial mind. The Crown hopes nothing else. You have a duty 
to discharge as senous and in many ways as testing as the duties which 
are discharged by any other men serving the State in these bloody and 
critical days. If you should come to the conclusion that the Crown has 
proved its case, however painful the duty, it is one from which you cannot, 
and you dare not, shrink. I have discharged my responsibility in this 
case; do you discharge yours. 


The Lord Chief Justice’s Summing Up. 

The Lord Chibp Jtjstiob — Gentlemen of the jury, this is a trial of 
supreme importance. The charge against the prisoner is the gravest 
known to the law. You have had the advantage, shared by us with you, 
of hearing the case presented to you by the Attorney-General, assisted by 
the Solicitor-General and other counsel, on behalf of the Crown. You have 
had the advantage also of hearing the defence in this case conducted by 
Mr. Sullivan until this morning, with the assistance of his juniors. There 
are some persona who, perhaps a little thoughtlessly, are inclined to rebel 
against the notion that a member of the English bar, or members of it, 
shoidd be fouiid to defend a prisoner on a charge of treason against the 
British State. I need not tell you I am sure, gentlemen, that if any one 
has those thoughts in his mind he has hut a poor conception of the high 
obligation and responsibility of the bar of England. It is the proud 
privilege of the bar of England that it is ready to oome into Court and to 
defend a person accused, however grave the charge may be. In this case, 
speaking for my learned brothers and myiself, we are indebted to counsel 
for the defence for the assistance they have given us in the teial of this 
case; and I have no doubt you must feel equtdly indebted. It is a great 
benefit in the trial of . a case, more particularly of this importance, that you 
Should feel as we feel, that everything possible that could be urged on behalf 
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of the defence has been said in this case after much thought, much study, 
much deliberation, and particularly by one who has conducted the defence 
in accordance with the highest traditions of the English bar. Mr, Sullivan 
made a speech of most striking power and eloquence. You hoard it. You 
must have felt its effect, and, not only in the force of his argument in the 
speech, but also in the legal presentment of the case, it would be impossible 
to find anything that coifid be urged on behalf of the defence that has not 
been said with the greatest skiU, and, let me add, with commendable 
courage. 

Now, gentlemen, you will remember in considering this case that in 
a trial of treason what must be in your mind is that it is a very grave 
offence. At all times, to betray the King, that is the State, that means 
the country, and that means those of us who are suljjects the King who 
live in a common society, is and must ever be a most odious charge. But 
treason in time of war by adhering to the King’s enemies, by aiding and 
comforting the King’s enemies, when all persons are making sacrifices in 
this country to resist the enemy, and are all combining, whatever their views 
may be, to defeat the common enemy^ — treason in these times is almost too 
grave for expression. Gentlemen, it is because one must feel that that I 
desire to caution you in this case. This case, like all criminal cases, must 
be considered and judged calmly and dispassionately. We must be careful 
to deal with it" according to the evidence in the case. You must banish 
from your mind everything you may have read or heard outside of this 
Court. You have sworn by the oaths that you took when you Avent into the 
jury-box to deal with the case according ‘to the evidence ; and let me 
I’emind you of it, because it is not very easy in a case of this description, 
where the defence have thought it right and necessary for the purposes of 
their case to introduce political considerations, to concentrate your atten- 
tion closely and exclusively upon the evidence that has been given before 
you. Let me also tell you what has been said by the learned Attorney- 
General, endorsing the view presented to you by Mr. Artemus Jones this 
morning, that it is for the Crown to satisfy you beyond all reasonable 
doubt that the prisoner is guilty of the charge made against him. It is 
not for the defence to disprove the charge. Before you find a verdict of 
guilty against the prisoner, you must be satisfied that the prosecution 
has proved it. 

Before I consider the evidence there is one other observation I want 
to make', and that is this. We have heard much in this case about politics 
in Ireland. It is impossible to refrain from making some observation upon 
the evidence that has been given. For myself, I always feel anxiety in a 
Court of justice when there is any possibility of the introduction of political 
passion. Justice is ever in jeopardy when passion is aroused. To deal with 
this case you must consider it, as I am sure you will, quite calmly and dis- 
passionately, according to the evidence. Pay no more attention to what has 
been said with regard to the condition of Ireland before the war or after 
the war than is necessary in order to understand the circumstances of this 
case, and more particularly to do justice to the defence which is set up. 
Mr. Sullivan said to you yesterday in the observations he made upon the 
defence, that he was afraid he naight be saying some things that would 
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startle you in this Court. He indeed said that he felt almost in a strange 
atmosphere. Well, gentlemen, with regard to thoise observations., let me 
urge you, without knowledge for one moment of the views of any one of 
you in regard to a subject upon which opinion is divided in this country, 
and even more so in Ireland, not to allow yourselves to be influenced in 
any way by any political opinion which may have been discussed or which 
may even have been put forward and urged by Mr. Sullivan in his address 
to you. I cannot but think that he paid the highest compliment to an 
English jury when he had the courage to address you as he did yesterday 
ipon Ireland. It is all to the good that it was done. He did it in the 
nterests of his client, to present to you his client’s point of view, so that 
^ou might be able to gauge his client’s mind, and, in order to do it, it 
vas necessary that he should fearlessly put certain contentions before you. 
jrentlemen, one may dismiss the greater part of them very quickly, because 
ve are not even on debatable ground.' That there wajs conflict, Parlia- 
nentary conflict, with regard to Irish affairs for a few years before the 
var is only to say what has happened for a very long period. That it 
)ecame acute between the north of Ireland and other portions of Ireland 
squally is beyond question. That during the passage of the Home Rule 
lill, particularly, as we are told on the evidence, after the second reading, 
here were heated speeches made, parts of which have been quoted to you, is 
igain quite outside the region of controversy. That even the situation was 
xsute immediately before the war, you make take as established by the 
videnoe, and one may say, from common knowledge. But, gentlemen, 
vhen you get to the war, from the 4th August, 1914, although we have 
vidence in this case that some persons did continue arming, that there 
7as marching, counter-marching, and skirmishing, as it has been termed, 
or the purpose of exercise, yet at least it can be said, and must he said, 
hat all parties united, not only in Great Britain, not only in the British 
)ominions, but also in Ireland, where, much to the consternation of the 
ommon enemy, it was found that, however deep the gulf might be between 
be north of Ireland and other portions of Ireland in times of peace, when 
rar came against the British Empire there was a union of forces which 
X)uld resist any attack made upon the Empire. With that, I think, for 
be moment at any rate, it is imnecessary that we should go further into 
be history of Irish politics. Except, perhaps, I may remind you of this, 
ye have been told in the course of the evidence that steps have been taken 
D preserve the position, at any rate during the war, up to the present 
loment, and for some further period, and that every attempt is made to 
Hay any bitterness and to prevent any disunion during the continuance 
F the war. 

With those facts in mind, let me just tell you what the charge is in 
lis case. It is that of adhering to the King’s enemies in the Empire of 
ermany contrary to the Treason Act of 1361. The particulars of the 
ffenoe are that Sir Roger Casement, a British subject, did on various dates 
ad whilst coimtry was at war with the German Emperor contrive and 
itend to aid and assist the enemies of the King against the King, and 
id traitorously adhere to, aid and comfort the Kmg’s enemies in the 
mpire of Germany. That is using language which is not only well known 
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in Courts of law, but is simple enough, although part of it is old-fashioned 
phraseology. You heard a very lengthy discussion as to tli© meaning of 
words in the statute yesterday. We have ruled in this Court, following, 
as we thinlt, the law as laid down certainly for centuries, that to do an 
act which amounts to adhering to the King’s enemies, is an offence of 
treason, although the act is committed without the realm, that is, in the 
Empire of Germany. You need not trouble yourselves about the law. It 
is for us as judges to direct you as to the law. It is for you to decide 
the facts. Those are for you and for you only, and the direction that I 
shall give you of the law will enable you to understand the case and to 
devote attention to the special points necessary, in order to determine 
whether or not the prisoner is guilty or not guilty of this offence. "When 
I deal with the facts I beg of you to remember that I am not the judge 
of the facts, nor are my learned brothers; that the judges of the facts are 
you gentlemen who sit in the jury-box. I shall make observations to you 
upon the evidence for the purpose of assisting you to arrive at a just 
conclusion, but you will remember that in so far as they may reflect any 
view which I may have formed of the facts, it is for you to come to the 
conclusion, and if you do not agree with any observation I may make upon 
the facts, then, it is for you not to pay further attention to it than to 
consider it. If you agree, then, you must, of course, act accordingly. 

Now, gentlemen, the offence of adhering to the King’s enemies is 
described in the words of the statute as giving aid and comfort to the 
'' King’s enemies,” I direct you as a matter- of law, that if a man, a 
British subject, does an act which strengthens or tends to strengthen the 
enemies of the King in the conduct of the war against the King, that is, 
in law, the giving of aid and comfort to the King’s enemies. Again, 
if a British subject commits an act which weakens or tends to weaken 
the power of the King and of the country to resist or to attack the 
enemies of the King and the country, that is, in law, the giving of aid 
and comfort to the Bling’s enemies. If I may put it to you, the real 
point to which you must direct your attention in this matter when you 
are considering whether or not the acts done amounted to adhering to the 
King^s enemies in the sense of giving aid and comfort to the King’s 
enemies is: “ Were the acts done such as would strengthen the German 
“ Emperor or such as would weaken His Majesty the King? ” You must 
consider, in coming to a conclusion as to the evidence, whether, as has 
b^n pointed out to you by the Attorney-General for the Crown, the 
stirring up of a strife in Ireland between the north and the Nationalists, 
or the fomenting of an armed insurrection, or, indeed, the procuring or 
causing any result in Ir^nd which would cause disturbance and trouble 
of a eeriouB character there, would have been of assistance to Germany 
in the conduct of this war. It does not need a very vivid imagination to 
see that if Germany could introduce arms and ammunition into Ireland for 
the purpose of helping to create a rebellion there, or strife of a serious char- 
acter, BO as to occupy the attention of the British Executive, and also to 
nec^itate the maintaining of a considerable number of His Majesty’s 
soldi^s in Ireland, that that would be assisting Germany, It would 
certainly be weakening the power of the Crown to the extent, at any rate, 
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that it made it necessary to keep soldiers in Ireland instead of sending 
them out to the Front. 

Tiie defence in this case does not really dispute the main facts of the 
case. The one part of the evidence which was seriously contested by 
Mr. Sullivan yesterday is not insisted upon by the Crown to-day. You 
will 1‘emember that Mr. Sullivan did attack vehemently that part of 
Neill's evidence which was to the effect that the prisoner had told those 
who were to join the Irish Brigade that they were first to assist the Turks 
against the Russians, and then they were to assist the Gerfiaans against 
the English, and then they were to fight for their own country. You 
may dismiss that part of the evidence from your mind altogether. The 
Crown does not insist upon it, and, without making any refleoti :n what- 
ever upon the w’itness Neill, says it does not ask you to act upon tliat, and, 
therefore, you may leave that part of the case out of consideration. It 
brings us to tlie real point in this case. It does not arise so much upon 
the evidence, that is, on the particular words used, as on the inferences that 
you draw from the evidence as given. If I may put it as simply as 
possible, the defence says that Sir Roger Casement only asked persons, 
tlie^ soldiers, to become members of the Irish Brigade for the purpose of 
assisting to resist the Ulster Volunteers after the war had concluded. The 
whole importance of this for the moment is whether it is right to say that 
that is the true effect of the evidence. The Crown says to you that 
that is not the true effect ; that every fact that you examine points to the 
contrary; and that what was intended was that at the first sea victory 
Irisli soldiers should be landed, and that the Irish Brigade should then be 
introduced into Ireland; and the comment is naturaUy made that until 
there had been a sea victory of Germany it would be impossible for 
Gex'many to laud, at any rate, any considerable number of Irish soldiers, 
even if they could have enrolled them in the brigade — ^if not impossible, 
at least extremely difficult; and the suggestion made to you by the Crown 
is that the indiiceiiieiits hold out and the statements made were that as 
sojDn as Germany had won a sea victory those who became members of the 
Irish Brigade were to be introduced into Ireland ; and the Grown says that 
if that is tlie true view there is only one conclusion possible. Those are 
the two coatontions. I shall have something to say to you before I close 
tliis case ui)on the view presented to you by Ihe defence, even if you accept 
the version contended for by the defence, but I will leave that for the 
moment. 

Gentlemen, the evidence establishes the history of the prisoner, 
which is now familiar to you, and which I shall not repeat, but 
which substantially is to tbe effect that he was in the employ of the 
British eVowm, that he served in the Foreign Office, that he acted as His 
ilajcsty’w Consul, that he came to the period when he retired, that he 
was kniLrht(?d as an honour to him in recognition of the services that he 
rendered to the King and the State, and that he was subsequently employed 
in u Commission which went abroad to South America to inquire into the 
atrocities of Putumayo, and that that was the condition of things till just 
a littlo before the war. Until this moment, a little before the war, there 
is notliing to indicate that there was any want of allegiance in him. That 
was the iK>sition then. Later, after the war, on a date which we do not 
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really know, he went to Germany. How, why, in what circumstances we 
have no information ; but he went there, and the contention with which 
you are now familiar is that whilst there he committed the treason with 
, which he is charged. 

High treason is an offence committed against the duties of allegiance 
to the Sovereign. It is. founded on the relation of the person to the 
Crown, and on the privileges he derives from that relation. There is a 
passage, and the only passage with which I shall trouble you, in Sir Michael 
Foster’s Discourse on the Law of High Treason, a very high authority, 
written by a very distinguished author, in which he says, “ Natural 
'' allegiance is founded in the relation every man standeth in to the 
Grown, considered as the head of that society whereof he is bom a 
member j and on the peculiar privileges b© deriveth from that relation, 
'' which are, with great propriety, called his birthright. This birthright 
“ nothing but his own demerit can deprive him of. It is indefeasible and 
“perpetual; and, consequently, the duty of allegiance, which ariseth out 
“ of it, and is inseparably connected with it, is, in consideration of law, 
“likewise unalienable and perpetual.” Now, there are various kinds 
of treason. There may be act known as compassing the King’s 
death ; it may' be levying war against the King ; or it may be that form of 
treason with which you are concerned in this case, the only one, therefore, 
with which you need trouble yourselves. The history of the law of 
treason in this country is of extreme interest. It shows that throughout 
centuries there has always been the attempt made, and successful attempt 
in many cases, to protect the liberty of the subject against encroachments 
of their liberty, and particularly in much more remote periods fortunately 
against encroachments of the Ci*own. Statutes have been passed of which 
you have heard sonie read. I only mean to refer to that portion of the law 
which is applicable to the case now before you in order to tell you that 
the law requires in this case that the overt acts (and I will explain to you 
what they mean in a moment) which are charged against the prisoner 
should be proved by two witnesses to an overt act, or one witness to one 
overt act, . and another witness to another overt act, both of the same 
form of treason. In this case you need not trouble yourselves about that 
direction, except to bear in mind when you are oonsidering the evidence 
and determining whether you can rely upon it that there must be two 
witnesses to an overt act in order to justify you in finding the, .prisoner 
guilty — ei^er two witnesses to one overt act or one witness to one and 
another witness to another overt act, both of the same treason. 

You may say, and probably have asked yourselves during the course of 
the ^se, what are overt acts? Overt acts are such acts as manifest a 
criminal intention and tend towards the accomplishment of the criminal 
object. ^ They are acts by which the purpose is manifested and the means 
by which it is intended to be fulhlled. According to our law it is 
necessary in charging a prisoner with this offence to state in the indictment 
the overt acts upon which reliance is placed; and, again, the great^ 
care is taken that a man shall not be taken by surprise in a charge of this 
character and the law says that no evidence shall be given of any overt 
act which is not charged in the indictment ; the full effect, therefore, being 
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that when the pri<soner comes into Court to answer the indictment of treason 
ho has the particulars given to him in writing, and at some time before 
he comes into Court, in order that he may be ready to defend himself. 
Gentlemen, I am not going to read to you the overt acts, for the reason 
that they can be summarised, I think, very briefly. You may divide 
them into two parts, the first part dealing with what I may call the Irish 
Brigade incidents, the second pai*t dealing with the 2 let April, 1916, and 
the incidents coimected with that date. It is quite possible for you to come 
to the ooncluision — ^it is entirely for you — ^that both of the sets of overt acts 
are really part and parcel of the same scheme and of the same set of 
operations. The first five overt acts alleged deal with the period between 
December, 1914:, and February, 1915. The substance of the charge is 
that the prisoner solicited and incited and endeavoured to persuade 
soldiers of the King to forsake their allegiance and to join the armed 
forces of the enemy, and to fight against the King; further, the charge 
is of circulating and distributing a leaflet, to which I will direct your 
attention later, with the object of. soliciting, inciting, and persuading the 
Irish soldiers to forsake their duty to the King and to aid and assist the 
enemy in the prosecution of the war against the King ; and then another 
form of the same charge is that of, in fact, persu^ing and procuring 
certain persons — some of them ai*e named, Bailey^ Quinless, 0’ Callaghan, 
Keogh, Cavanagh, Greer, Scanlan, and others whose names are unknown, 
to iie number of about fifty, to forsake their allegiance to the King and 
to join the forces of the enemy with a view to fight against the King 
and hie subjects in the war. That substantially deals with what I call, 
for convenience and brevity, the Irish Brigade incidents. The second 
part of the charge is that in April, 1916, the prisoner set forth from 
Germany as a member of a warlike and hostile e:Epedition undertaken and 
equipped by the enemies of the King, having for its object the introduction 
into and landing on the coast of Ireland of arms and ammxmition 
intended for use in the prosecution of the war by the enemies against the 
King. 

Now, gentlemen, when considering your verdict you will also bear 
in mind that if one overt act out of the sii alleged is, in your judgment, 
proved against the prisoner, that means a verdict of guilty. It is not 
necessary that you should find that all six overt acts are proved. You 
may, in your opinion, come to the conclusion that all six are proved, or 
that only some or one of them can be proved. If you do, that is sufficient 
to constitute treason. One overt act properly proved is all that is necessary 
to constitute the offence. 

The last obeervation I will make to you upon the law is that you 
must be satisfied before you convict the prisoner of the intention and 
purpose of the act. We were told by Mr. Sullivan yesterday that you 
had to arrive at the mind of the prisoner, and he suggested that it was 
ffiffioult, almost impossible, for an Englishman to divine what was passing 
in the mind of an Irishman, or to understand it. You never reaUy can 
get at the actual thought' passing through a man’s mind, except by con- 
sidering his actions, including, of course, his ^statements.. A man’s 
mtentions are to be gathered from his acts. A man must be held to have 
intendM the natural and reasonable consequences of his act. That is one 
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of the fundamental principles of our ia'R’, and, aftei' all, it is only plain 
common sense. "When a man, particularly an intelligent man, does an 
act which would appear reasonably to involve certain consequences you 
are entitled to asisume that he intended those consequences. You there- 
fore have to aek yourselves, did he do an act or acts of the nature which 
I have described to you, of adhering to the King’s enemies, giving aid 
and comfort to the King’s enemies? And you must ask yourvselves, did 
he intend the reasonable consequences of this act? I will put it to you 
again so that you may understand it quite clearly. You have to determine 
whether the prisoner was contriving and intending to aid and assist the 
enemy. If what he did was calculated to aid and assist the enemy, and 
he knew it was so calculated, then, although he liad another or ulterior 
purpose in view, he was contriving and intending to assist the enemy. 
It is necessary you should pay pirticular attention to this direction, which 
is a direction of law to you. The questions of fact upon it, of course, 
you will determine for yourselves, but it is neccssaiy that you should 
understand that if what he did was calculatwi to aid the enemy, and if 
he knew or must have known that it was so calculated, then, he w:ould be 
contriving and intending to assist the enemy, notwithstanding that lie had 
another or ulterior purpose in view. Let me put it to you in another 
way. K he knew or believed that the Gorman authorities were taking 
the ste^ they did in collecting the Irish prisoners into one camp, 
distributing literature amongst them, forming an Irish Brigade, and 
providing them with uniforms, &c,, for their own purpose, and to serve 
their own ends in the war, and he in concert, with them was promoting 
the enterprise, then he was contriving and intending to assist the enemy, 
though he had another purpose to serve. If ho Imew or believed that 
the Irish Brigade was to bo sent to Ireland during the war with a view 
to securing the national freedom of Ireland, that is, to engage in a civil 
war which would necessarily weaken and embarrass this country, then 
he was contriving and intending to assist the enemy. Gentlemen, I trust 
I have made clear to you what is the meaning of contriving and intending 
to assist the enemy, and how you must judge it. 

I propose now to consider very briefly the evidence whicla has been 
given. Again, I must point out to you that the statement which was 
made by the prisoner yesterday was a statement which was not made on 
oalb, and it is right that I should also tell you that it was open to the 
prisoner, if he chose to avail himself of the opportunity, to go into 
the witness-box and give evidence. Let me deal with the facts. I 
am not going to read the evidence to you, because in substance, except 

for one point to which I have called your attention, there is no real 

dispute about it. I will only read such passages as deal very closely with 
the controversial element. I am now going to direct your attention to 

the evidence in the case more particularly to help you to determine 

whether the inducenoents held out by the prisoner to the Irish Brigade 
were to go to Ireland after the war had come to a close in order to 
resist the domination of the north of Ireland party, the Volunteers, or 
whether, as the Crown contends, the inducement held out was to go to 
Ireland after the first sea victory of the Germans to fight England, to free 
Ireland from England, and with the aswstance of Germany. It is only 
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in regard for the moment to that question that 1 am going to read to you 
certain passages of the evidence. 

The story as to what happened is now quite beyond dispute. At 
some time before the end of December, 1914, the prisoner is found in 
Germany whilst Germany is engaged in this gigantic and terrible war with 
this country among others. How the prisoner, a British subject, came 
there, why he was there, or for what purpose he was allowed during this 
time to remain in Germany, if he was there any time, we do not know. 
We do know that in December, 1914, there had been a number of soldiers 
taken prisoner during the war; that the Irish soldiers — ^men supposed to 
be Iri^, as one witness explained it, probably meaning that everybody 
was not known to be Irish, but generally they were — ^were gathered 
together in one camp. You have heard how they were taken from par- 
ticular camps and brought to this camp at Limburg Lahn, and whilst at 
that camp the prisoner came to them. They were then suffering all the 
torment no doubt of a prisoner of war. Thia man addressed them. I 
win not commit upon -^e language that he used. 1 will read it to you 
according to the testimony of the witnesses. It is for you to judge 
whether that language was not calculated and intended to seduce these men 
from aHegiance to their Sovereign. You may ask, and not unreasonably, 
how comes it that when these prisoners are segregated into the one camp 
that the prisoner, Sir Roger Casement, is introduced into that camp 
or aUowed to enter into it by the Germans? He could not get there 
without their permission. He was there, according to the evidence, 
coming and going freely according to his own will, and addressing these 
prisoners of war. You are ask^ to believe that that was because the 
Germans thought that the effect of his addressing them might be that a 
number of these British soldiers would become members of the brigade 
which would be known as the Irish Brigade, formed for the purpose, at any 
rate, I will assume for the moment, of being taken to Ireland and of 
fighting for Ireland only. But you may ask, what would the effect of 
the formation of that brigade be upon Germany and upon the British 
Empire? The Attorney-General said to you, apart altogether from military 
effect, that the mere result of British soldiers having formed into a brigade 
in Geimany, not to fight for England, because nobody suggests that, but 
to be equipped with arms and ammunition by Germany, and then to go to 
Ireland, if announced, if known, must create injury to this country ; lhat 
it is calculated to strengthen Germany, because it would show the success 
that had happened in Germany over British prisoners of war, and would 
tend to weaken this country, because it would be shown that our soldiers 
were not to be relied upon, and that when they were taken prisoners of 
war they then yielded to the seduction in the German camp. You must 
consider for yourselves whether the Attomey-General’a observations are 
well warranted in that when he says, Conceive the effect either upon 

beUigerenfs or upon neutrals in any war,” meaning, conceive the effect as 
reflect^ upon Germany or reflected upon England. • 

Gentlemen, the passages of the evidence have been read to you, 
I am afraid, more than once. The very shCrt passages to which I am 
going to call your attention I read bedause they are so important on this 
part of the case. Because if you come to the conclusion that the true 
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view of the facts is that the prisoner was eoliciting and attempting to 
persuade these prisoners of war to join the Irish Brigade to.be landed in 
Ireland after the first sea victory of Germany, and if you come to the 
conclusion that that does not mean after the war had come to an end, 
then, you will probably think that the Attorney-General has made 
good his contention ; and it is for the purpose of enabling you to come to 
a conclusion on that that I read these very short passages. C?ronin was 
called, the soldier. This is his statement^ — Sir Roger Casement said 
"he was going to form an Irish Brigade, and he said, 'Why live in 
"'hunger and misery in this camp when you can better yourselves by 
" ‘ joining the Irish Brigade which I am going to form; you will be sent 
" ' to Berlin as the guests of the German Government.’ ... He said 
" in the event of Germany winning a sea battle he would land them in 
" Ireland, and then, according to the shorthand note, " and Ireland would 
"equip them,’’ I do not think that is a true transcript of the note. 
I will treat it as struck out, and read it, " He said in the event of 
" Grermany winning a sea battle he would land them in Ireland." It 
does not matter for the purposes of the case whether it is right or wrong. 

What were they to do in Ireland? — Free Ireland. 

Did he say who they were to fight against? — Against England. 

, Did ho say what would happen to them if Germany did not win? — They would 
be sent to America. They would get £10 or £20 pocket money and a free passage 

That is Cronia’s statement. You remember Cronin. He was the first 
of the soldiers called. You remember his giving evidence, and you will 
judge whether there is anything that has happened in this case which 
should lead you to disbelieve Cronin. You must judge whether his evidence 
is reliable or not. Then he was cross-examined. The use of cross- 
examination is for the purpose of enabling you to test the evidence of the 
witness. The cross-examination on this part of the case is to this effect^ — 

. ,l^id he speak of raising the Irish Brigade in Limburg in connection with the 
Insh Volunteers in Ireland ?— Yes. 

Did he say that they would fight in Ireland? — Yea. 

That they were to fight in Ireland ?— Yes. 

And for Ireland? — Yes. 

And for nobody else? — For nobody else, only for Ireland. 

Did he say they were to be landed in Ireland after the war was over? — No; in 
the event of Germany winning a sea battle. 

In the event of Germany winning a sea battle they might be landed before the 
over? — The war could not be over till the sea battle was won. 

Did not he apeak of Germany having won the war before the brigade was to 
move to Ireland ?— No. 

But the seas were to be clear before tho brigade m'us to go to Ireland?— Yes. 

That is the whole of the evidence of Cronin upon this poinV Gentle- 
men,^ when you are considering the testimony of a witness you may think, 
and it is entirely for you, that you place more reliance upon the actual 
words used by the witness himself than words which are put into his mouth. 
That is entirely for you. A witness comes, and he tells his own story 
in his own language, according to his own recollection, and then questions 
are put to him perfectly legitimately and properly in cross-examination 


^P. 17. 


«P. 20. 


187 



Sir Roger Casement. 

lord Chief Justice 

•which maj be a variation of the form in which the witness has given his 
answer. You have to consider the whole of the evidence together and 
form an opinion as to whether his statement on this point was reliable or 
not. 

The next witness was O^Brion. His evidence upon the point is to this 
effect. He, that is the prisoner, came in February, 1915.1 

I heard him say, “Now is the time for Irishmen to fight against England ; now 
is their opportunity for doing so, join the Irish Brigade.’’ He said he came to 
form an Irish Biigade, and he wanted all Irishmen to join the Irish Brigade and 
become guests of the German Army. He said that if they were successful in 
winning the war they would land the Irish Brigade along with the German Army 
in Ireland, and they would fight against England there. If Germany did not win 
the war, then they would be sent by the German Government to America with a 
guarantee of £5 and a situation. 

You must consider there the meaning of this srtatement if you accept 
it, “ They would land the Irish Brigade with the German Army in Ireland.” 
Then in cross-examination he is asked^ — 

In what you did hear, did he speak of the Irish Brigade fighting in Ireland? — Yes. 

Did he say the Irish Brigade would be used in Ireland only ? — In Ireland. 

Did he say they were to be transferred to Ireland when Germany had won the 
war ? — Yes. 

And if Germany failed to win the w’ar they should go to America? — To 
America, yea. 

Then, again, in re-examination^ — 

He said the Irish Brigade were to fight in Ireland? — Yes. 

Did he say who were to take them to Ireland to fight? — ^Tho German Army. 

Did he say against whom they were to fight? — To fight against England. 

That is the evidence of O’Brien. The next witness is John Robinson. 
He says^ — 

Ho said he was veiy glad to see so many Irishmen here, that now was our 
time to fight for Ireland and strike a blow, and he hoped we would all join the 
Irish Brigade. 

Examination coniinued— Did he say with whom the Irish Brigade were going to 
fight ’—Eight against England. He said that if Germany had a victory on the sea 
they would land the Irish Brigade in Ireland. 

Then in cross-oxammation^ 

How long was Sir Roger Casement speaking on the ocoasions you have detailed to 
UE(— the first time you heard him speak, for instanoe ? — ^About a <)[uarter of an hour to 
twei^ minutes. * _ 

He wanted you to join an Irish Bri^^le?^ — Yes. 

Did he say that the Irish Brigade was to fight for Ireland?— Yes, 

Did he say it was to fight in Ireland ?— Yes. 

And did he address you? Did he say it was to go to Ireland when the 
Germans had won the war? — No, he said if .Germany had a victory on sea. 

Did he speak about Germany winning the war?— Yes. 

What did he say about Germany winning the war? — He always said that 
Germany would win, but we contradioted him and said they would not. 

I suggest to you that he represented when Germany had won the war that the 
Jrish Bi^ade was to go to Ireland unless there was a victory at sea meantime. 
Was that what he said?—! cannot remember that. I remember him saying if 
Germany had a victory on sea he would land us in Ireland. 

But there is no donbt it was in Ireland yon were to serve ?— Oh, yes, at that time. 
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Then there is one further passage in re-examination^ — 

Did he say who would seud the Irish Brigade to Ireland ? — Germany would send 
us to Ireland. 

Did he say what they were to do when they gut there? — Free Ireland. 

Did he say whether they w'ould have any fighting to do? — He did not go into 
that ; he said it was to free Ireland when they "got there. 

Did he say from w»honi they W'ero to free Ireland? — From England. 

Then there was one more witness, Michael 0'Connor2 — 

Can you tell us anything you heard him say? — He said, “ Now is the time to fight 
“or strike a blow for Ireland,” and that England was nearly beaten. 

Then there was some evidence about hissing and booing him along 
the lines. 

Did he make any remark to those that hissed him and booed him? — He said 
those who hissed him were followers of Johnnie Redmond, the recruiting sergeant 
of the British Army. 

That is a statement by the witness which did not seem to have so 
much force when it was made in the wntness-box. It is not bo unimportant. 
It is for you to consider whether that was said, because if it was said, 
that is to say, “ Those who hissed him weie followers of Johnnie Redmond, 
“ the recruiting sergeant of the British Army,” it does not seem quite to 
tally with the suggestion that is made that the prisoner was seeking to 
obtain recruits for the Irish Volunteers to resist attacks or domination 
by the Ulster Volunteers in Ireland after the w'ar. That is a matter for 
your consideration. I merely make the observation to you, this reference 
to Johnnie Redmond, “ the recruiting sergeant of the British Army.” Then 
he is cross-examined? — 

If England was nearly beaten, was not it in the context that the war was 
nearly over? — Yes. 

Do you assent to that? — I assent to that. 

The war being nearly over, he was recruiting an Irish Brigade? — Yes. 

Then the next witness is Michael Mooro'^ — 

He also said the first German victory on the water ho would land the Brigade 
in Ireland. 

Did he say what kind of victory? — Naval victory. The Irish Brigade were to 
be landed in Ireland. 

And then he said he expected, and I stopped him and said he must not 
tell us what he expected, and he said, He said he would land them in 
Ireland.” Then in cross-examination he says® — 

Apparently, Sir Roger Casement discussed what was to happen to the Irish 
Brigade if Germany lost the war, did not he?— Yes. 

In that event the Irish Brigade would go to America? — Yes. 

If Germany lost the war? I suggest to you that he said that he would land 
them in Ireland if Germany won the war? — If there was a sea battle, and if- 
Germany came out victorious in the first sea battle he would land the Irish Brigade 
in Ireland. 

Was there no reference to Home Rule in the event of Germany winning the 
war; was there no reference to Home Buie? — There was one, that Germany would 
give Ireland Home Rule. 

If she won the war? — ^If she won the war. 

But do you tell me that there was no reference to Home Rule to be won by 
the Irish Brigade? — No. 

Are you sure of that? — I have never heard him say it. 

29. a P. 32. » P. 33. * P, 34. « P. 34. 
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That is all that there is in this connection. I will not read Neill’s 
evidence. 

Now, gentlemen, you have got really the whole of the evidence which 
you need consider upon this point. It is not suggested to you that you 
should dishelieve these witnesses entirely. Indeed, Mr. Sullivan has told 
you that he accepts in the main the evidence that was given, and the only 
point upon which he does ask you to disregard their evidence is as to that 
part it in which they say that they were to be landed in Ireland if 
Germany or as soon as Germany won a sea victory. Mr. Sullivan argued 
that that really meant the same thing as saying “ If the war was over.” 
But it ie clear at any rate that that was not the view of the soldiers, or 
some of them, because of the answers which I have read, and of which you 
■will Judge, because when the question is put to them about the close of the 
‘war, at least one or two said, “ Oh, no, not at the close of the war, if 
Germany won the first sea victory.” 

In this connection there is one document to which I must call your 
attention. It is a document as to which -there was some controversy during 
■the course of the trial, the document known as exhibit No. 4. It is a leaflet 
which was distribu-bed. There is no evidence in this case directly connecting 
Sir Roger Casement with this document. There is evidence that after Sir 
Roger Casement had come upon the scene and had made a speech or speeches 
of the character stated in the evidence that this leaflet was distributed 
amongst the Irish prisoners of war in Limburg Camp. There is 
evidence that some of these leaflets were posted up in the barrack room. 
There is evidence that the men gathered round and read them. There is 
evidence that German soldiers brought this leaflet in and introduced it in the 
camp. You will remember that evidence. I am not proposing therefore to 
read it to you. But this is the leaflet, and in considering whether or not 
the prisoner was acting with Germany for the purpose of seducing these 
men from their allegiance you must take into account this document given 
in evidence, that' is to’ say, it is a matter which you must consider. Discard 
it if you like. If you think right to say, Well, we are not satisfied upon 
“ this, -that Sir Roger Casement had anytliing to do with it, or knew of it,” 
you are quite entitled, then, if you come to that conclusion, to disregard it. 
But equally, if you think, looking at the matter fairly, and drawing a fair 
and reasonable inference from the circumstances stated in the evidence, 
■that, although it was distributed by Germans after Sir Roger Casement came 
upon the scene, it was part of the plan of operations between the Germans 
and ■the prisoner Casement, then, you must take it into your serious 
consideration. 

This is the language of it — " Irishmen, here is a chance for you to fight 
*^for Ireland 1 You have fought for England, your country’s hereditary 
“ enemy. You have fought for Belgium in England’s interest, Ihough it was 
no more to you than the Fiji Islands! Are you willing -fco fight for your 
“own country with a view -to securing the national freedom of Ireland? 
''With the moral and material assistance of the German Government an 
"Irish Brigade is being formed” — you must consider that passage — 
"with a -view to securing the national freedom of Ireland.” You 
must consider whether that meant to free Ireland from England 
during the war, or whether it meant only to free one poUtical 
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party, what I may call th© Home Rule Party in Ireland, and all those 
persons in Ireland who held the same view, from the domination of the 
Ulster movement in Ireland, which is what is suggested; whether- that 
simply means — ^it is the object of ©very man toi secure his own freedom 
so that he may defend himself against Volunteers who may be marching 
up and down, as you have heard described, in the country and possibly 
over the lands of these persons. “ With a view to securing the national 
“ freedom of Ireland, with the moral and material assistance of the German 
“ Government an Irish Brigade is being formed/' That seems to show* 
beyond all doubt on the face of the document that there was material 
assistance of the German Government. Then comes this passage — “ The 
“ object of the Irish Brigade shall be to fight solely the cause of Ireland, 
“and under no circumstances shall it be directed to any German end.” 
What is suggested and what you have to consider is, that may be a very 
good way of getting Irishmen to join the Irish Brigade, particularly men 
who had been soldiers, with the notion that they would only be fighting 
for Ireland. You must consider whether if a man was fighting for Iieland 
during the war it was possible to do that against England without giving 
aid and comfort to the King's enemies. You will come to a conclusion as 
to what you think that means. Then it proceeds — The Irish Brigade 
“ shall be formed, and shall fight under the Irish flag alone; the men shall 
“wear a special distinctively Irish uniform and have Irish officers. The 
“ Irish Brigade shall be clothed, fed, and efficiently equipped with arms 
“ and ammunition by the German Government. It will be stationed near 
“ Berlin, and be treated as guests of the German Government." You 
must ask yourselves, again, why Germany should be ready to feed and 
equip and clothe these men, provide them with uniforms, and with arms 
and with ammunition, if the sole object of the Brigade vas to resist the 
march and counter-march and domination of an opposed political party, 
of the Ulster Volunteers. It is not very easy to understand what the sug- 
gestion is with regard to that. You must consider it for yourselves. Why 
should Germany be ready to do this? If it was to happen during the war, 
it is wmprehensibl© enough. It would be to the interest of Germany^ 
beoatis© it would be sowing seeds of dissension of the strongest kind in 
Ireland. ’ But why, if it was only to happen after the war, when war 
between this oountiy and Germany had come to an end, Germany should 
be interested in doing these acts to enable, what I -may call for brevity, 
Home Rulers to get the benefit of the Home Rule Act, is not quite easy 
to understand. There it is. It is for you to consider. Then, At the 
“ end of the war the German Government undertakes to send each member 
“ of ^ th© Brigade who may so desire it to the United States of America 
“ with necessary means to land. The Irishmen in America are collecting 
“ money for the Brigade. Those men who do not join the Irish Brigade 
“ will be removed from Limburg and distributed among other camps, If 
“ interested, see your company commanders. Join the Irish Brigade and 
“win Ireland's independence! Remember Bachelor's Walk I God save 
“ Ireland 1 " 

Gentlemen, that really *is the whole of the evidence to which it is neces- 
sary that I should call your attention oh these first five overt acts which are 
connected with what I have termed compendiously the Irish Brigade 
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incident. I now proceed to deal with the evidence as regards the April, 1916, 
incidents. Before I do so, let mo tell yon that the mere fact that the 
prisoner had, by the acta proved in the evidence, committed an offence or 
offences against the law is not relevant to this charge. The facts relating to 
the 2lBt April, and for the few days thereafter, are only material to this 
charge if you think that these acts were committed in concert w'ith Germany 
in pursuance of a plan of operations formed in Germany. If you come to 
that conclusion, then these acts are directly material on the charge of treason. 

Now, the first incident is on the night between the 20th and 21st 
April. There is the finding of the boat and the seeing of the light. A 
light is seen about half-past nine on the Tliursday night, whatever it is. 
We know no more than that. On the morning of Good Friday, the 
21st April, McCarthy, the farmer, the man w^ho had been to the well to 
eay his prayers, noticed the boat; he also fomid the tin box which had 
been covered with earth, according to his statement, but from which the 
earth had been displaced; he also saw the footprints of three men; he 
traced them going in the direction of his liou&e from the sea. Later he 
found his little girl, about eight years of age, playing with revolvers. 
There arc the hags which are discovered shortly after. In those bags 
there was the green flag ■which w’as produced to you, and a piece of a 
map, and in other bags other portions of a map of Ireland. Mary Gorman, 
at about half-past four in the morning, saw three strange men passing, 
going from the isea and going tow^ards Ardfert. She identified one of the 
men as the prisoner, and said they were carrying overcoats. Where the 
boat came from wo do not know. There is no evidence to show how 
that boat had got to the point where it was found. You have seen the 
photograph of it. You realise the kind of boat it is. It was there 
with the ammunition and the pistols and the other things, again there is 
nothing to show except the evidence of their being found as described to 
you by the witnesses. The tin box contained some 900 rounds of pistol 
ammunition. There was a flash lamp, field glasses, 40 rounds of ammuni- 
tion in a bag, and three pistols. 

I do not propose to follow through the incidents of taking the various 
things that were found to the police station. It really does not help. 
That is all for the pui’pose merely of identification. Later on the prisoner 
is found at about twenty minutes past one in the afternoon of 21st April, 
Good Friday, at M'Kenna’s Fort. But before that the two officers, Riley 
and Sergeant Hearn, had loaded their carbines and gone out to search 
the country. After searching the country for some little time they came 
to M'Kenna's Fort, which you have heard described to you. It eeems to 
be a circular Irish ruin. It was described as with trenches round it, or 
a trench 9 to 14 feet deep, and covered with brushwood. Riley has told 
you that he saw the prisoner, that he covered him with his rifle, and that 
thereupon he was asked who he was, and he gave the name of Richard 
Morton, Denham, Bucks. He said he had arrived at Dublin, came on to 
County Kerry, then to Mount Brandon, and from there to the fort, and 
had arrived there, that is, at the fort, in the mtrning, and said he intended 
to go to Tralee. whole of this incident requires your careful 

examination and consideration. You must ask yourselves why was it 
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that the prisoner arrived in this way in Ireland ? Why was it he arrived 
in this boat wdth this ammunition, and was found afterwards at this fort 
where, according to his own statement, he had been for some hours, and 
why did he give a false name? The boy Collins who- was called before 
you told you about the piece of paper that he saw drop from the prisoner’s 
hand at his back, and it was subsequently picked up by the boy. He 
went on with his pony and trap, as he was told to do, or asked to do, I 
think, to Mary Gorman’s for the purpose of Maiy Gorman identifying the 
prisoner as one of the three men she had seen. Then he goes back at 
some later stage with another boy, or has another boy with him, Tom 
Doone, and he tells Doone to pick up that piece of paper which was, 
he says, where it had been dropped ; it was given to him, and then he 
took it back and handed it to the police. That piece of paper ie exhibit 18, 
of which you have a photograph. That is the code. You remember the 
evidence about that code. There are the figures first, and then the words 
in English showing w'hat the figures meant. You have heard the criticism 
which has been passed upon that code by the Attorney-Greneral. Reference 
has been made to the vanous orders that there are, or requests, and you 
are asked to say that that cannot have been done with any innocent 
intention, but, moreover, and what is more material and important, can 
only have been done in concert with Germany, and that the object of 
this code, and of the carrying of this code by the prisoner, was to enable 
him to send messages somewhere to some one which could not be given 
openly, which had to be given in a code which nobody could understand, 
and therefore these figures were adopted in the code so that the person 
receiving them should know what was meant and nobody else. Your 
attention was directed to just a few of the sentences or part sentences — 
"^Further ammunition is needed. Further rifles are needed. How many 
“rifles will you send us? How much ammunition will you send us? 
* ' Will send plan about landing. Await details about sending. Send 
“ another ship to . Send rifles and ammunition. Cannons 

“ and plenty of ammunition are needed. Send them. Send more 
“ explosives. Send vessel if possible.” 

Those are some of the salient features of this code. Then there is 
the statement, which is rather difficult to decipher, at the back of the 
document, wdiich says — “ This holds good from 22nd April till 20th May. 
“If by then no news, friends’ station will be closed for good, after that 
“ only by cable to,” then an address, Davos Village, Switzerland. You 
must ask yourselves what is the meaning of that? "V^y was the prisoner 
carrying it? And, more important, why did he drop it in that way when 
the poHoe arrested him? There was also evidence of the finding of a 
piece of paper at the place where he had been, which has no relevancy 
to the matter into which you are inquiring, except that it is written in 
German characters and in the German language. Then there is further 
the finding of the sleeping car ticket from Berlin to Wilhelmshaven. 
That is a ticket for the night of the 11th to the 12th April, and is quite 
clearly a ticket issued by the German railway, and apparently to Wilhelms- 
haven. That was found, you will remember, in the pocket of one of 
three overcoats. There is nothing to show that that wae the prisoner 
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Casement's overcoat. It is only evidence that it is one of the three. 
You will also bear in mind in this connection that there was some evidence 
— ^you must judge of the value of it — ^that in the figures on the code 
which were to be used as the cypher, the 7 " is a German 7," or at 
least a 7 " such as is usually written in German. It is rather striking 
if you look through it, as I have no doubt you have done, that all these 

7’s " are made in that particular way, and certainly not as a '' 7 " is 
usually written in this country. 

From all that evidence you are asked to draw the inference, and if 
you think right you are entitled to draw the inference, that the prisoner 
had come from Germany j that he was acting in concert with the Germans. 
In this connection you naturally would ask yourselves, how is it that 
Germany allowed this man, and at least one other, who has been identified, 
and who was in the Irish Brigade, to leave Germany and to land, if you 
are satisfied they did land, from that boat on this wild seashore in 
Ireland? The suggestion made to you is that, of course, it was permitted 
because it was part of the plan of operation. 

Later in the day of the 2 list April, somewhere about six o'clock in 
the evening, in the Atlantic Ocean, about 90 miles from the southern 
coast of Ireland, the vessel Aud " is discovered. She was sighted by 
H.M.S. '' Bluebell " off the south-west coast. She was painted with 
Norwegian colours, two forward and two aft. She was signalled by the 
'' Bluebell," and she replied that she was bound for Genoa from Bergen. 
The '' Bluebell " thereupon told her to follow. You remember the 
incident, the firing of the shot across her bows, and then she followed. 
The Bluebell " was taking her to Queenstown. Queenstown was about 
138 miles, as was described, to the east of the spot where the Aud " 
was found. Due east clearly not, as Mr. Sullivan was quite right in 
contending. It is apparent to any one with very little knowledge of Ire- 
land that this vessel would have to go further to the southward and then 
turn to the east to get to Queenstowni Then when she is within miles 
of Queenstown she seemed to stop her engines, and then a cloud of white 
smoke appeared; two boats were lowered; flags of truce were carried in 
these boats; in these boats were twenty German bluejackets and three 
officers, two of them being identified as German naval officers ; and they 
are taken on board the Bluebell " as prisoners of war. Within a very 
few minutes, some ten minutes, of the cloud of white smoke being seen 
the "Aud" blows up and sinks. We have the evidence of Dempsey, 
the diver, of what he found when he went there, I think, on IQth May or 
about that time. He produced to us here in Court a rifle which, he said, 
was typical of a number of rifles which he saw there, not pledging himself 
to this one rifle being exactly like the others, but he said all similar in 
pattern ; and that has been identified by the colonel in the Russsian Army 
as a rifle of the Imperial Service of Russia made in the year 1905. A 
cartridge and clip weio, also produced to us. The clip is made in Russia, 
and identified as being the dip that was used by the Imperial Service. 
The cartridge is not identified because, as the^oolond told us, it has not 
the marks on it wffich he would expect to find if it had be:Mi made in the 
Russian Service; but it is a cartridge which he says would fit the Russian 
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rifle. Rifle butts were found, and one of them was produced to you 
here in Court. A bayonet sheath was also produced, of which, as far as 
one knows, there is very little evidence. It seems to have oome from 
South America, but, at any rate, we do not know. That is the safest 
way to put it. I ought to have told you — ^it comes in at this moment — 
that just before the vessel sank and before the white smoke was seen to 
issue — about that time — two flags were broken at the masthead, and they 
were then seen to be German naval ensigns. 

Upon that evidence you are asked to conclude that this vessel was 
not a vessel bound from Bergen to Genoa, but that she was, in fact, a 
German vessel, or a vessel used for German purposes, and that she was 
painted with Norwegian colours in order to deceive the ever- vigilant 
British Navy; that she was engaged in an operation of landing 
arms and ammunition in Ireland, because besides the cartridge that was 
produced, Dempsey told us there were thousands of cartridges which he 
saw lying by the ship when he went to the bottom of the sea. He was 
only able to conduct his operations for one day, or at one time, because 
the weather got very bad, and then he had to abandon it. But that is 
what he told you he saw. He described it as thousands of cartridges 
‘‘lying about in the neighbourhood of the ship,*' and the question for 
you upon this is, whether you think right to draw the inference that 
this vessel was engaged in this operation for the Germans of landing 
arms and ammunition in Ireland. It is said she was not going to Genoa. 
What would she be doing at Genoa with these old rifles and ammunition? 
Why was she painted in this way? When you get the two naval ensigns 
at the masthead, at least, it makes it quite plain that she was engaged 
in German and naval matters. If there remained any doubt about it, the 
fact that twenty German bluejackets and two officers wez’e on board and 
taken prisoners of war, puts the matter beyond all doubt. 

You may very naturally say to- yourselves, well, how perfectly absurd 
to suggest that a vessel of this kind was going from Bergen to Genoa 
carrying these Geimian sailors, naval men, and German officers with all this 
ammunition. Of course, if this vessel were found hundreds or thousands 
of miles from Ireland that would not justify you in coming to the con- 
clusion that they were intended for Ireland, but when she is found, as she 
was, 90 miles from the south-west coast of Ireland on the evening of this 
very 21st April, Good Friday, you probably will ask yourselves, was it 
a pure coincidence that that vessel happened to be there so soon after the 
prisoner Casement and another man had been seen in Ireland with all the 
attendant ciroumstanoes which I have already described to you, and which 
you have heard stated in evidence? The Crown says to you it is not a 
coincidence. ^ The Crown says this is part of the concerted operation which 
was then tjJring place ; it was all in pursuance of the scheme, of a Similar 
scheme which had been formed from December, 1914, to February, 1916, 
and onwards, when these speeches were made by the prisoner, to get Irish 
soldiers to join the Irish Brigade. They suggest to you that this is nqt 
a mere chance, that Germany should just at tlwt moment and on that day 
have b^n engaged in landing arms or in attempting to land arms and 
ammunition at some point on the coast of Ireland. It is not suggested, 
and certainly the evidence does not establi^, that this vessel was going to 

195 



Sir Roger Casement. 

Lord Cblef Justlee 

Tralee. But that really does not matter at all. It m quite immaterial 
to what points in Ireland she was going if you oome to the conclusion that 
fiihe was making for Ireland and intending to land there when she found a 
favourable opportunity in order to put her arms aud ammunition on the 
shore. That matter is entirely one for you. It is purely a matter of 
fact. I can give you no direction on law about it except the one I have 
already given to you, and that is, that if on this evidence yon think 'fit to 
draw the inference the Crown asks you to draw, you are entitled to do it. If 
you, think that it is not sufficient, you are entitled to reject it. It is 
entirely for you. 

Now, gentlemen, the only other incident in connection with this 
matter that is worth referring to is the maps. We have not examined 
them, but they are here in Court. There are a number of portions of a 
map of Ireland which were put together by Colonel Gordon, and, as he 
has told you, they contain evidence, according to the view that he pre- 
sented to you, that they were not made in this country, because he said 
the meridian was numbered from Ferro, and not from Greenwich, and also 
because the scale was slightly different fix>m that adopted in this country. 
The meridian of Ferro, he told us, is used in the maps of Central Europe, 
and that is as far as we can get with it, and there we must leave it. 
It all forms part and parcel of the one story which is suggested to 
you in connection with this matter, and if on consideration, having 
regard to the evidence that has been given, drawing such inferences as 
you think are fair and reasonable inference® to be drawn in the circum- 
stances, you come to the conclusion that the position of the ** Aud ’’ at 
this time, really synchronising as it did with the advent of the prisoner a 
little earlier in the morning on the coast of Curraghane, aU pointed to an 
attempt to land arms and ammunition for the purpose of assMng 
Germany by helping those who wished either to create discontent, or, it 
might be, to rebel in Ireland, and that if there were such persons, and 
Germany could manage to land her arms and ammunition at that time, it 
would all be very useful, and would assist in that way, and consequently 
would be a weakening of the forces of the King, then you would draw the 
inference the Crown asks you to draw. That is the substance of this 
matter, and it is not necessary that I should read to you in any detail or 
at any length the evidence upon it. 

Gentlemen, that really concludes the whole of the evidence in this 
case. I have already said to you all that I think it necessary to say upon 
the law. I shall not repeat it. I will conclude only by impressing upon 
you that if you have a reasonable doubt in the matter after considering 
the evidence it is your duty to acquit the prisoner. But if, after viewing 
all the facts and circumstances, the conviction is borne in upon you that 
this prisoner has committed the offence with which he is charg^, then, 
gentlemen, it is your duty to return a verdict to that effect, and to take no 
regard of the consequences which mmt follow. Will you consider your 
verdict? 

Mr. Justice Avort — Gentlemen, if you want any of the exhibits that 
have been referred to you can have them by asking. 

The jury retired at 2.63 p.m. 
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The Lord Chief Justice — ^There is some request about a map. There 
is no map of Ireland that has been proved in the case except the one to 
■which Colonel Gordon deposed. 

Mr. Bodkin — Except the one which is in pieces. 

The Lord Chief Justice — The jury would like to see the original code 
found and an authentic specimen of the initials and signature of the 
prisoner. None such has been proveti. The original code, of course, 
they can have. That we will send in to them. They also ask. for an 
original copy of the circular posted at Limburg Camp, but I understand 
that was not proved. 

Mr. Artemus Jones — ^N o. 

The Attorney-General — I think there is a specimen of the signature 
and handwriting of the prisoner, the letter written when he received his 
knighthood, exhibit 32. 

The Lord Ceuep Justice — That is quite true. I think it is better not 
to put it in. I think really what they want is the initials. One sees 
why they may have been asking for it. I think it better to treat it that 
there is no evidence of it and leave it there. The original code, exhibit 18, 
shall be sent in, and also the map. 

At a later stage, 

The Lord Cam Justice — ^The juiy have asked for a copy of the 
indictment, which we will send them, and they also ask for a copy of the 
evidence, but we do not propose to send that. 

The Attorney-General — If your lordship pleases. 

The jury returned into Court at 3.48. 

The King’s Coroner — Gentlemen of the jury, will you answer to your 
names ? 

The namee of the jury were called over. 

The King’s Coroner — ^Are you agreed upon your verdict? 

The Foreman op the Jury — ^W e are. 

The King’s Coroner — How say you; do you find the prisoner, Sir 
Roger David Casement, guilty or not guilty of the high treason whereof he 
stands indicted 1 

The Foreman op the Jury — Guilty, 

The King’s Coroner — ^You find Sir Roger David Casement guilty of 
high treason, and is that the verdict of you all? 

The Fobb^n op the Jury — ^Yes. 

The King’s Coroner — Sir Roger David Casement, you stand convicted 
of high treason. What have you to say for yourself why the Court should 
not pass sentence and judgment upon you to die according to law? 

The Prisoner — My Lord Chief Justice, as I wish to reach a much wider 
audience than I see before me here, I intended to read all that I propose to 
say. What I, shall read now is something I wi*ote more than twenly days 
ago. I may say, my lord, at once, that I protest against the jurisdiction 
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of thie Court in my case on this charge, and the argument that I am now 
going to read is addressed not to this Court, but to my own countrymen. 

There is an objection, possibly not good in law, but surely good on 
moral grounds, against the application to me here of this old English 
statute, 565 years old, that seeks to deprive an Irishman to-day of life 
and honour, not for '‘adhering to the King’s enemies,” but for adhering 
to his own people. 

When this statute was passed, in 1351, what was the state of men’s 
minds on the question of a far higher allegiance — ^that of a man to God 
and His kingdom? The law of that day did not permit a man to forsake 
his church or deny his God save with his life. The “ heretic ” then had the 
same doom as the "traitor.” 

To-day a man may forswear God and His heavenly kingdom without 
fear or penalty, all earlier statutes having gone the way of Nero’s Edicts 
against the Christians, but that Constitutional phantom, “The King,” can 
still dig up from the dungeons and torture chambers of the Dark Ages a 
law that takes a man’s life and limb for an exercise of conscience. 

If true religion rests on love, it is equally true that loyalty rest.s on 
love. The law I am charged under has no parentage in love and claima 
the allegiance of to-day on the ignorance and blindness of the past. 

I am being tried, in truth, not by my peers of the live present, but 
by the peers of the dead past; not by the civilisation of the twentieth 
century, but by the brutality of the fourteenth ; not even by a statute 
framed in the language of an enemy land — so antiquated is the law that 
must be sought to-day to slay an Irishman, whose offence is that he puts 
Ireland first. 

Loyalty is a sentiment, not a law. It rests on love, not on restraint. 
The Government of Ireland by England rests on restraint and not on 
law ; and since it demands no love it can evoke no loyalty. 

But this statute is more absurd even than it is antiquated ; and if it is 
potent to hang one Irishman, it is still more potent to gibbet all Englishmen. 

Edward III. was King not only of the realm of England, but also of 
the realm of France, and he was not King of Ireland. Yet his dead hand 
to-day may pull the noose around the Iridiman’s neck whose Sovereign 
he was not, but it can strain no strand around the Frenchman’s throat- 
whose Sovereign he was. For centuries the successors of Edward III. 
claimed to be Kings of France, and quartered the arms of France on their 
royal shield down to the Union with Ireland on 1st January, 1801. 
Throughout these hundreds of years these " Kings of France ” were con- 
stantly at war with their realm of France and their French subjects, who 
should have gone from birth to death with an obvious fear of 
treason before their eyes. But did they? Did the "Kings of France” 
resident here at Windsor or in the Tower of London, hang, draw, and 
quarter as a traitor every Frenchman for 400 years who fell into their 
hands with arms in his hand? On the contrary, they received embassies 
of these traitors, presents from these traitors, even knighthood itself 
at the hands of these traitors, feasted with them, tilted with them, fought 
with them — ^but did not assassinate them by law. Judicial assassination 
to-day is reserved only for one race of the King’s subjects, for Irishmen; 
for those who cannot forget their allegiance to the realm of Ireland. 
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Tlie Kings of England as such had no rights in Ireland up to the time 
of Henry VIII., save such as rested on compact and mutual obligation 
entered between them and certain princes, chiefs, and lords of Ireland. This 
form of legal right, such as it was, gave no King of England lawful power 
to impeach an Irishman for high treason under this statute of King 
Edward III. of England until an Irish Act, known as Poyning’s Law, the 
10th of Henry VII., w'as passed in 1494 at Drogheda, by the Parliament 
of the Pale in Ireland, and enacted as law in that part of Ireland. But if 
by Poyning’s Law an Irishman of the Pale could be indicted for high 
treason under this Act, he could be indicted only in one way and before one 
tiibunal — hj the laws of the realm of Ireland and in Ireland. The very 
law of Poyning’s, which, I believe, applies this statute of Edward III. to 
Ireland, enacted also for the Irishman’s defence, “ All those laws by which 
England claims her liberty.” And wliat is the fundamental charter 
of an Englishman’s liberty? That he shall be tried by his peers. With all 
respect I assert this Court is to me, an Irishman, not a jury of my peers 
to try me in this vital issue, for it is patent to every man of conscience 
that I have a right, an indefeasible right, if tiied at aU, under this statute 
of high treason, to be tried in Ireland, before an IrisTh Court and by an 
Irish jury. This Court, this jury, the public opinion of this country, 
England, cannot but be prejudiced in varying degree against me, most of 
all in time '>f war. I did not land in England; I landed in Ireland. It 
was to Ireland I came; to Ireland I wanted to come; and the last place 
I desired to land in was England. But for the Attorney-General of England 
there is only England” — ^there is no Ireland, there is only the law of 
England — no right of Ireland ; the liberty of Ireland and of Irishmen is to 
be judged by the power of England. Yet for me, the Irish outlaw, there 
is a land of Ireland, a right of Ireland, and a charter for all Irishmen to 
appeal to, in the last resort, a charter that even the very statutes of 
England itself cannot deprive us of — ^nay, more, a charter that Englishmen 
themselves assert as the fundamental bond of law that connects the two 
kingdoms. This charge of high treason involves a moral responsibility, 
as the very terms of the indictment against myself recite, inasmuch as I 
committed the acts I am charged with, to the *^€vil example of others in 
“the like case.” What was this “ evil example” I set to others in the 
“like case,” and who were these others? The “evil example” charged 
is that I asserted the rights of my own country, and the “ others ” I 
appealed to to aid my endeavour were my own countrymen. The example 
was given not to Englishmen, but to Irishmen, and tbe '' like case” can 
never arise in England, but only in Ireland. To Englishmen I set no evil 
example, for I made no appeal to them. I asked no Englishman to help 
me. I asked Irishmen to fight for their rights. The “evil example” 
was only to other Irishmen who might come after me, and in “ like case ” 
seek to do as I did. How, then, since neither my example nor my appeal 
was addressed to Englishmen, can I be rightfully tried by them? 

If I did wrong in making that appeal to Irishmen to join with me in 
an effort to fight for Ireland, it is by Irishmen, and by them alone, I can be 
rightfully judged. From this Court and its jurisdiction I appeal to those 
I am alleged to have wronged, and to those I am alleged to have injured 
by my '' evil example,’^ and claim that they alone are competent to decide 
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my guilt or my iimocence. If they find me guilty, the statute may affir 
the penalty, but the statute does not override or annul my right to seek 
judgment at their hands. 

■niis' is so fundamental a right, so natural a right, so obvious a right, 
that it is clear the Crown were aware of it when they brought me by force 
and by stealth from Ireland to this country. It was not I who landed in 
England, but the Crown who dragged me here, away from my own 
country to which I had turned with a price upon my head, away from 
my own countrymen whose loyalty is not in douht, and safe from the 
judgment of my peers whose judgment I do not shrink from. I admit no 
other judgment hut their a. I accept no verdict save at their hands. I 
assert from this dock, that I am being tried here, not because it is just, 
but because it .is unjust. Place me before a jury of my own countrymen, 
be it Protestant or Catholic, Unionist or Nationalist, Sinn Feineach or 
Orangemen, and I shall accept the verdict and how to the statute and 
all its penalties. But I shall accept no meaner finding against me than 
that of those whose loyalty I endanger by my example and to whom' alone 
I made appeal. If* they adjudge me guilty, then guilty I am. It is not I 
who am afraid of their verdict ; it is the Crown. If this be not so, why 
fear the test? I fear it not. I demand it as my right. 

That, my lord, is the condemnation of Englil^ rule, of English-made 
law, of English Government in Ireland, that it dare not rest on the will 
of the Irish people, but it exists in defiance of their wiU — :that it is a rule 
derived not from right, but from conquest. Conquest, my lord, gives no 
• title, and if it exists over the body, it fails over the mind. It can exert 
no empire over men's reason and judgment and affections ; and it isi from 
this law of conquest without title to the reason, judgment, and affection of 
nay own countrymen that I appeal. 

My lord, I beg to say a few more words. As I say, that was my 
opinion arrived at many ^ys ago while 1 was a prisoner. I have no 
hesitation in re-aflarming it here, and I hope that the gentlemen of the 
press who did not hear me yesterday may have heard me distinctly to-day. 
1 wish my words to go much beyond this Court. 

I would add that the generous expressions of sympathy extended me 
from many quarters, particularly from America, have touched me very 
much. In that ooimtry, as in my own, I am sure my motives are under- 
stood and not xnisjudged — ^for the achievement of their liberties has been 
an abiding inspiration to Irishmen and to all men elsewhere righidy 
struggling to he free in like cause. 

My Lord Chief Justice^ if I may continue, 1 am not called upon, I 
conceive, to say anything in answer to the inquiry your lordship has 
addressed to me why sentence should not be passed upon me. Since 1 
do not admit any verdict in this Court, I cannot, my lord, admit the 
fitness of the sentence that of necessity must follow it from this* Court. 
I hope I shall he acquitted of presumption if 1 say that the Court I see 
before me now is not this High Court of Justice of England, but a far 
greater, a far higher, a far . older. assemblage of justices — ^that of the people 
of Ireland. Since in the acts which have led to this trial it waa the people 
of Ireland I sought to serye , — and theiii alone — I leave my judgment and 
my sentence in &eir hands. 

200 



The Prisoner’s Speech. 

Sir Koirer Casement 

Let me pass from myself and my own fate to a far more pressing, 
as it ia a far more urgent theme — not the fate of the individual Irishman 
who may have tried and failed, but the claims and the fate of the country 
that has not failed. Ireland has outlived the failure of all her hopes — and 
yet she still hopes. Ireland has seen her sons — aye, and her dau^^hters 
too — suffer from generation to generation always for the same cause, 
meeting always the same fate, and always at the hands of the same power ; 
and always a fresh generation has passed on to withstand the same 
oppression. For if English authority be omnipotent — a power, as Mr. 
Gladstone phrased it, that reaches to the very ends of the earth — Irish 
tiope exceeds the dimensions of that power, excels its authority, and renews 
with each generation the claims of the last. The cause that begets this 
indomitable persistency, the faculty of preserving through centuries of 
tnisery the remembrance of lost liberty, this surely is the noblest cause men 
ever strove for, ever lived for, ever died for. If this be the case I stand 
here to-day indicted for, and convicted of sustaining, then I stand in a 
goodly company and a right noble succession. 

My counsel has referred to the Ulster Volunteer movement, and I will 
not touch at length upon that ground save only to say this, that neither 
I nor any of the leaders of the Irish Volimteers who were founded in 
Dublin in November, 1913, had quarrel with the Ulster Volunteers aa 
such, who were bom a year earlier. Our movement was not directed 
against them, but against the men who misused and misdirected the 
Dotirage, the sincerity, and the local patriotism of the men of the north of 
Ireland. On the contrary, we welcomed the coming of the Ulster Volun- 
teers, even while we deprecated the aims and intentions of those English- 
men who sought to pervert to an English party use — ^to the mean purposes 
their own bid for place and power in England — ^the armed activities of 
simple Irishmen. We aimed at winning the Ulster Volunteers to the cause 
af a Tinited Ireland. We aimed at uniting all Irishmen in a natural and 
aational bond of cohesion based on mutual self-respect. Our hope was a 
aatural one, and if left to ourselves, not hard to accomplish. If external 
influences of disintegration would but leave us alone, we were sure that 
Nature itself must bring us together. It was not we, the Irish Volunteers, 
who broke the law, but a British party. The Government had permitted 
lh.e Ulster Volunteers to be armed by Englishmen, to threaten not merely 
an English party in its hold on office, but to threaten that party through 
the lives and blood of Irishmen. The battle was to be fought in Ireland 
in order that the political “outs” of to-day should be the “ins” of 
to-morrow in Great Britain. A law designed for the benefit of Ireland 
was to be met, not on the fioor of Parliament, where the fight had 
indeed been won, but on the field of battle much nearer home, where 
the armies would be composed of Irishmen slaying each other for some 
English party again; and the British Navy would be the chartered 
'' transports that were to bring to our shores a numerous assemblage of 
military and ex-military experts in the congenial and profitable busing of 
tLolding down subject popi:2Uitions abroad. Our choice lay in submitting 
bo foreign lawlessness or ftesisting it, and we did not hesitate to choose. 
But while the law breakers had armed their would-be agents openly, and 
l^ad been permitted to arm them openly, we were met within a few days 
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of the founding of our movement, that aimed at united Ireland from within, 
by Government action from without direct against our obtaining any arms 
at all. The manifesto of the Irish Yolunteers, promulgated at a public 
meeting in Dublin on 25th November, 1913, stated with sincerity the 
aims of the organisation as I have outlined them. If the aims contained 
in that manifesto were a threat to the unity of the British Empire, then 
so much the worse for the Empire, An Empire that can only be held 
together by one section of its governing population perpetually holding 
down and sowing dissension among a smaller but none the less governing 
section, must have some canker at its heart, some ruin at its root. The 
Government that permitted the arming of those whose leaders declared 
that Irish national unity was a thing that should be opposed by force of 
arms, within nine days of the issue of our manifesto of goodwill to Irish- 
men of every creed and class, took steps to nullify our ejfforts by prohibiting 
the import of all arms into Ireland as if it had been a hostile and blockaded 
ooast. And this proclamation of the 4th December, 1913, known as the 
Arms Proclamation, was itself based on an illegal interpretation of the 
law, as the Chief Secretary has now publicly confessed. The proclamation 
was met by the loyalists of Great Britain with an act of still more lawless 
defiance — an act of widespread gun-running into Ulster that was denounced 
by the Lord Chancellor of England as '' grossly illegal and utterly unoon- 

stitutional.^' How did the Irish Volunteers meet the incitements of 
civil war that were uttered by the party of law and order in England when 
they saw the prospect of deriving political profit to themselves from blood- 
shed among Irishmen? 

I can answer for my own acts and speeches. While one English 
party was responsible for preaching a doctrine of hatred designed to bring 
about civil war in Ireland, the other, and that the party in power, took 
no active steps to restrain a propaganda that found its advocates in the 
Army, Navy, and Privy Council — ^in the Houses of Parliament and in the 
State Church — b , propaganda the methods of whose expression were so 
grossly illegal and utterly unconstitutional that even the Lord 
Chancello-r of England could find only words and no repressive action to 
apply to them. Since lawlessness sat in high places in England and 
laughed at the law as at the custodians of the law, what wonder was it 
that Irishmen should refuse to accept the verbal protestatione of an English 
Lord Chancellor as a sufficient safeguatd for their lives and their liberties? 
I know not how all my colleagues on the Volunteer Committee in Dublin 
reviewed the growing menace, but those with whom I was in closest 
co-operation redoubled, in face of these threats from without, our efforts 
to unite all Irishmen from within. Our appeals were made to Protestant 
and Unionist as much almost as to Catholic and Nationalist Irishmen. 
We hoped that by the exhibition of affection and goodwill on our part 
towards our political opponents in Ireland we should yet succeed in winning 
them from the side of an English party whose sole interest in our country 
lay in its oppression in the past, and in the present in its degradation 
to the mean and narrow needs of their political animosities. It is true 
that they based their actions, so they averred, on “ fears for the Empire,'' 
and on a very diffuse loyalty that took in all the peoples of the Empire, 
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lave only the Irieh. That blessed word '' Empire that bears so para- 
Loaical a resemblance to charity ! For if charity begins at home, '' Empire 
)egins in other men's homes, and both may cover a multitude of sins. I 
or one was determined that Ireland was much more to me than * ‘ Empire, * ’ 
ind that if charity begins at home so must loyalty. Since arms were 
;o necessary to make our organisation a reality, and to give to the minds 
)f Irishmen menaced with the most outrageouis threats a sense of security, 
t was our bounden duty to get arms before all else. I decided with 
his end in view to go to America, -with surely a better right to appeal 
;o Irishmen there for help in an hour of great national trial than those 
mvoys of " Empire could assert for tlieir w€>ek-end descents upon 
[reland, or their appeals to Germany. If, as the right honourable gentle- 
nan, the present Attorney-General, asserted in a speech at Manchester, 
Nationalists w'ould neither fight for Home Rule nor pay for it, it w^as our 
:luty to show him that we knew how to do both. Within a few weeks 
Df my arrival in the States the fund that had been opened to secure 
irms for the Volunteers of Ireland amounted to many thousands of pounds. 
In every case the money subscribed, whether it came from the purse of 
the wealthy man or the etill readier pocket of the poor man, was Irish 
^old. 

Then came the war. As Mr. Birrell said in his evidence recently 
laid before the Commission of Inquiry into the causes of the late rebellion 
in Ireland, the war upset all our calculations.'' It upset mine no less 
than Mr. Birrell's, and put an end to my mission of peaceful efiort in 
America." War between Great Britain and Germany meant, as I believed, 
ruin for all the hbj^ we had founded on the enrolment of the Irish 
Volunteers. A constitutional movement in Ireland is never very far from 
a breach of the constitution, as the Loyalists of Ulster had been so eager 
to show us. The cause is not far to seek. A constitution to be main- 
tained intact must be the achievement and the pride of the i:)eople them- 
selves ; must rest on their own free will and on their own determination 
to sustain it, instead of being something resident in another land whose 
chief representative is an armed force — armed not to protect the popula- 
tion, but to hold it down. We had seen the working of the Irish consti- 
tution in the refusal of the army of occupation at the Curragh to obey 
the orders of the Crown. And now that we were told the first duty of aii 
Irishman was to enter that army, in return for a promissory note, pay- 
able after death— -a scrap of paper that might or might not be redeemed, 
I felt over there in America that my first duty w^as to keep Irishmen at 
home in the only army that could safeguard our national existence. If 
small nationalities were to be the pawns in this game of embattled giants, 
I saw no reason why Ireland should shed her blood in any cause but her 
own, and if that be treason beyond the seas I am not ashamed to avow 
it or to answer for it here with my life. And when we had the doctrine 
of Unionist loyalty at last — Mausers and Kaisers and any King you 
'' like," and I have heard that at Hamburg, not far from Limburg on 
the Lahn — I felt I needed^no other warrant than that these words con- 
veyed— -to go forth and do’likewise. The difference between us was that 
the Unionist champions chose a path they felt would lead to the woolsack ; 
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while 1 went a road I knew must lead to the dock. And the event proves 
we were both right. The difference between ue was that my '' treason '' 
was based on a ruthless sincerity that forced me to attempt in time and 
season to carry out in action what I said in word — ^whereas their treason 
lay in verbal incitements that they knew need never be made good in 
their bodies. Ajid so, I am prouder to stand here to-day in the traitor’s 
dock to answer this impeachment than to fill the ,place of my right honour- 
able accusers. 

We have been told, we. have been asked to hope, that after this war 
Ireland will get Home Rule, as a reward for the life blood shed in a cause 
which whoever else its success may benefit can surely not benefit Ireland. 
And what will Home Rule be in return for what its vague promise has 
taken, and still hopes to take away from Ireland? It is not necessary to 
climb the painful stairs of Irish history — ^that treadmill of a nation whose 
labours are as vain for her own uplifting as the convict’s exertions are 
for his redemption — to review the long list of British promises made only 
to be broken — of Irish hopes raised only to be dashed to the ground. 
Home Rule when it comes, if come it does, will find an Ireland drained of 
all that is vital to its very existence — ^unless it be that, unquenchable hope 
we build on the graves of the dead. We are told that if Irishmen go by 
the thouisand to die, not for Ireland, but for Flandei®, for Belgium, for 
a patch of sand on the deserts of Mesopotamia, or a rocky trench on the 
heights of Gallipoli, they are winning self-government for Ireland. But 
if -Siey dare to lay down their lives on their native soil, if they dare to 
dream -even that freedom can be won only at home by men resolved to 
fight for it there, then they are traitors to their country, and their dream 
and their deaths alike are phases of a dishonourable phantasy. But 
history is not so recorded in other lands. In Ireland alone in this 
twentieth century is loyalty held to be a crime. If loyalty be something 
less than love and more than law, then we have had enough of such loyalty 
for Ireland or Irishmen, If we are to be indicted as criminalsi, to be 
shot as murderers, to be imprisoned as convicts because our offence is 
that we love Ireland more than we value our lives, then I know not what 
virtue resides in any offer of self-government held out to brave men on 
such terms. Self-government is our right, a thing born in us at birth; 
a thing no more to be doled out to ua or withheld from us by another 
people than the right to life itself — ^than the right to fed the sun or 
smell flowers, or to love our kind. It is only from the convict these 
things are withheld for crime committed and proven — and Ireland that 
has wronged no man, that has injured no land, that has sought no 
dominion over others — Ireland is treated to>day among the nations of the 
world as if she was a convicted criminal. If it be treason to fight against 
such an unnatural fate as this, then I am proud to be a rebel, and shall 
cling to my rebellion ” with the last drop of my blood. If there be 
no right of rebellion against a state of things that no savage tribe would 
endure without redstance, then I am sure that it is better for men to 
fight and die without right than to live in such a state of right as this, 
’’^^ere all your rights become only an accumulated wrong; where men 
must beg with bated breath for leave to subsist in their own land, to think 
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their owb thoughts, to sing their own songs, to garner the fruits of their 
own labouns — and even while they beg, to see things inexorably with- 
drawn from them — ^then mrelj it is braver, a saner and a truer thing, 
to be a rebel in act and deed against such circumstances as these than 
tamely to accept it as the natm-al lot of men. 

My lord, I have done. Gentlemen of tlie jury, I wish to thank you 
for your verdict. I hope you will not take amiss what I said, or think 
that I made any imputation upon your truthfulness or your integrity 
when I spoke and said that this was not a trial by my peers. I main- 
tain that I have a natoal right to be tried in that natural jurisdiction, 
Ireland, my own country, and I would put it to you, how would you feel 
in the converse case, or rather how would all men here feel in the converse 
case, if an Englishman had landed here in England and the Crown or the 
Government, for its owm purposes, had conveyed him s^etly fix>m 
England to Ireland under a false name, committed him to prison under 
a false name, and brought him before a tribunal in Ireland under a statute 
which they knew involved a trial before an Irish jury? How would you 
feel youn^lves as Englishmen if that man was to be submitted to trial by 
juiy in a land inflamed against him and believing him to be a criminal, 
when his only crime was that he had cared for England more than for 
Ireland? 

The Usher — Oyez, My lords, the King’s Justices do strictly charge 
and command all manner of persons to keep silence whilst sentence of 
death is passing upon the prisoner at the bar, upon i)ain of imprison- 
ment. 

The Liord Chief Justice — Sir Roger David Casement, you have been 
foimd guilty of treason, the gravest crime known to the law, and upon 
evidence which in oor opinion is conclusive of guilt. Your crime was that 
of assisting the King’s enemies, that is the Empire of Germany, during 
the terrible war in which we are enga^d, Tlie duty now devolves upon 
me of passing sentence upon you, and it is that you be taken hence to a 
lawful prison, and thence to a place of execution, and that you be there 
hanged by the neck until you be dead. And the Sheriffs of the Counties 
of London and Middlesex are, and each of them is, hereby charged with 
the execution of this judgment, and may the Lord have mercy on your 
soul. 

Mr. Justice Avobt — ^A men I 
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First Day— Monday, 17th July, 1916. 

Mr. Sullivan — ^My lords, in this oase the prisoner was indicted under . 
the statute of Edward III., the offence being stated in the following, 
terms: — “Sir Roger David Casement is charged with the following 
“offence: — ^High treason by adhering to the King's enemies elsewhere 
“ than in the ^ng’s realm — ^to wit, in the Empire of Germany — contrary 
“to the Treason Xot, 1361 (25 Edward III., statute 5, chapter 2)." -The 
matter of the appeal, my lords, will involve two questions — first, whether 
the matter described in the charge is in truth an offence within the statute 
cited, and a. second point will aiise as to whether the definition of the 
offence of adhering given by my lord the Chief Justice at the trial at the 
bar was an accurate definition or was defective as an instmction to the 
jury. 

My lords, I propose to consider first of all the state of affairs at 
common law at the time of the passing of the Act of Edward III. If I 
may briefly outline my argument, which I am afraid will occupy a little 
while, as the case is of much importance, I propose to argue that the 
statute of Edward III. was passed for the purpose of limitation of legal 
decisions that were cropping up and extending the doctrine of treason 
at the time of the sta.tute; that it dealt only with treasons that were 
triable at the time at common law. There is authority that the statute 
was to be declaratory of the common law. I propose to show that 
at the time, even under the most extending construction of the common law 
then prevalent, which the statute was passed to prune and not to enlarge, 
under no circumstances could there have been such a crime as that described 
in the indictment here, namely, adhering to the King's enemies elsewhere 
than iiMhe King's realm. I intend, on the construction of the statute, 
to submit that if we had to construe this statute as though it had passed 
yesterday, the first reading of it would convey a perfectly clear view of 
the provisions of the statute to the mind of everybody, and that that 
clear view would be inconsistent with the matter charged in the indictment 
being an offence under the statute. I then propose to show how there 
crept into text-books, because only into text-books the matter originally 
crept, an error with reference t<> the purview of the statute; I think I 
will be able to show the source of that error and the explanation of it. 
I intend to show from the statutory development of the law of treason, 
running through a very great number 6f statutes since the time of Edward 
III., an extraordinary history of expansion and contraction going back 
again and again to the statute of Edward III., as being the law of the land, 
but I intend to submit that on the consideration of those statutes it was 
perfectly dear that the statute of Edward III. itself did not in any degree 
purport to legidate for any territory that was outside the King's realm ; 
that it was extended beyond the realm by sp^ial statutes!, and that these 
special statutes have in &eir due course disappeared ; and that going outside 
the statute itself, which is all that is charged in the present instance, and 
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tViinlc all that remains owing to the repeal of all othera, that statute 
adf never did of its own motion extend to anything done outside of the 
Milm, and that its extension beyond the realm was statutory extension, 
nd that that extension has disappeared with the disappearance of the 
i».tutes which created it. 

The first matter to be considered is the terms of the statute, because 
lie terms of the statute diow that it was passed with reference to matters 
heretofore triable by common law. '' Whereas divers opinions have been 
■ before this time in what case treason shall be said, and in what not, the 
^ King at the request of the Lords and of the Commons, hath made a 
'declaration in the manner as hereafter followeth; that is to say'* — ^then 
re lean pass on — “ or if a man do levy war against our Lord the King 
' in his realm, or be adherent to the King's enemies in his realm, giving 
‘ to them aid and comfort, in the realm or else\vhere, and thereof be 
'probably attainted." I have passed three matters which do not arise in 
he present instance. The first important matter is the recital that " divers 
‘ opinions have been before this time in what case treason shall be said and 
' in what not." I would have your lordships bear in mind that at the 
ime of the statute there were at least four different codes of law regulating 
he affairs of subjects within the realm of England, and some of these 
odes of law extended far beyond England. The common law I hope to 
how was purely local, dependent in its essence on venue, and the common 
aw could have cognisance of nothing that did not arise within the body 
>f some county; there are statutes subsequently passed to enable the 
ommon law to deal with matters that have not arisen within the bodies 
yf coimties, but as far as I know there has not yet been cited any authority 
or such a proposition that the common law at the time of Edward III. 
vas capable of informing itself of something amounting to a transgression 
vhich had completely taken place in a territory that was not in a body of 
k county, which was the foundation of the jurisdiction of common law. 

My lords, the opinions of what was treason and what was not, some of 
hem we can trace. The opinion that compassing the King's death was 
treason was the most ancient of them. Compassing the death of the King 
prent back probably to the reign of Alfred; it was certainly an ancient 
offence at the time of the statute. In the year 1285 we get an instance 
>f adhering, and a typical instance of adhering. There are seven or eight 
>therB in the reports, and they are all of the same type, because they are 
ill cases in which a person within the King's peace and within the realm 
ias been seeking to assist enemies of the King, in some cases within the 
realm, but in most cases outside the realm, by the subject utilising his 
position in the realm to give information and to send inteUigenoe, or, as 
we see from statutes later on, perhaps even send material aid to the King’s 
anemies outside the realm, but the offender is always within the realm. 

The first case I mention of adhering — am now dealing with within 
the realm — ^was before the statute was passed. I have a typical case as 
to adhering, which is taken from the documents of the city of Oxford ; they 
are not available here so far as I know. I am quoting from the extract 
of them that is set out in thb History of English Law, by Professor Holds- 
worth, where he cites the case at some length of Nicholaus de Wautham, 
and his offence, roughly, was as follows: — In that case the offence was — 
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the prefatory averments are almost identical with what remained for 
hundreds of years afterwards — ^that Nicholaus de Wautham oonspii-ed with 
Gruy de Monteforti and his brother, and Llewellyn of Wales, an enemy of 
our Lord the King, and that he did come to the King’s Council or Court 
to privately find out the secrete of the King and all those secrets which 
he could, and when he had ascertained them he conveyed them to the 
King’s enemies ; and it says that he was one of the adherents, the terms 
in which it is alleged in the subsequent indictments for adhering, con- 
tinuing for a couple of hundred years. Strange to say, in the second 
volume of Pollock and Maitland, at page 605, your lordships will find the 
opinion expressed that of the offences mentioned in the statute, probably 
the most recent in the development of the law of treason, was levying war 
against the King in his realm. That provision, my lords, and the limita- 
tion of it is important when one comes to consider the position of offences 
with regard to which the statute was passed. 

My lords, at the time of the statute there were in England among the 
great landowners and nobles a number of persons who were under two 
allegiances, one in England, and, in respect of lands which they exten- 
sively owned in France, another allegiance in France. The limitation of 
levying war, and. I submit also the clear limitation of adhering, arose from 
the fact that, being feudal subjects of the King of France in respect of 
French lands and of the King of England in respect of English lands, the 
barons themselves would be anxious to limit the decision of treason in 
such a way as that their English lands should not be forfeited in respect 
of service and homage rendered in respect of their possessions outside the 
realm rendered to the King’s enemies. At page 460 of the first volume 
of Pollock and Maitland there is this passage, “ The territory within which, 
according to later law, subjects would be born to the King of England 
was large; under Henry II. it became vast. It comprehended Ireland; 
* ' at times (to say the least) it comprehended Scotland ; it stretdied to 
the Pyrenees. Then,, again, the law even of Braoton’s day |icknowledged 
‘'that a man might be a subject of the French King and hold land in 
" France, and yet be a subject of the English King and hold land in 
" England. It was prepared to meet the case of a war between the 
"two Kings; the amphibious baron might fight in person for his liege 
"lord, but ’he must also send his due oonsig^ent of knights to the 
" opposite army. In generation after generation a Robert Bruce holds 
" lands on both sides of the Scotch border; no one cares to remember on 
" which side he was bom.” The reference to Bracton is folio 427B. It 
was the Parli^ent that was seeking to have a definition of treason, which, 
of course, at that time was very largely a matter affecting title to property, 
and developed, indeed, in the early days as part of the law of real property. 

The distinction between treason and felony was, as we all know, who 
should get the lands of the barons confiscated, whether the King, who, of 
course, was anxious to extend everything to being treason, whether it 
should be others who would be anxious to limit the oases of treason within 
the narrower compass. This furnishes an instance of why there should 
be special mention both in the case of adhering to the Kin^ s enemies and 
of levying war, and. a limitation that it should be within the realm, other- 
wise bound as the owner of land in France would be bound under pain of 
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forfeiture of his lands in France, he being in most oases a legislator in 
England, bound as lie would be to funiieb actual military service to the 
King of France, under whom he held his French lands as a condition to 
retain them, he would forfeit his English lands if that amounted to treason 
with reference to his aUegianc© to the English King. I submit that it 
is a very plain reason why the Parliament would be most anxious to see 
that the persons who very largely constituted the Parliament should be put 
in a position of having to elect, with two feudal claims upon them, which 
>f their territories they should forfeit in case their two feudal lords 
iisagreed and went to war. At all events there is no doubt whatever, 
[ submit, that the limitation of levying war was confined to within the 
realm. The provisions of the statute have been re-enacted on subsequent 
iates, and I will point out to your lordships on one occasion, and on one 
occasion only, was the levying of war extended to without the realm, and 
that was a statute of Charles II., and for a brief period. One of the 
matters that will have to be considered her© if levying war was to be treason 
3nly when committed within the realm, is why should mere adherence to 
another person without the levying of war elsewhere have been constituted 
ta^ason, when the actual taking up of arms beside him would not have been 
treason within the appropriate limit of the statute? 

The quotation from the Oxford City documents will be found in Pollock 
and Maitland, _ voluine ii., page 607, at the bottom. That is the case of 
adhering I was reciting. Now, at common law, both before and after 
the statute, tidal had to proceed according to a process which was so 
rigidly settled that process was everything, and the essence of common 
law, the foundation of common law was venue. It is moat important 
in the construction of the statute to note that procedure is not dealt with, 
because I wiU, point out to you when it comes subsequently to be extended, 
as the statute was periodically extended to operate outside the confines of 
bh;^rT€laim, prooedime was always looked upon in the statute, and hundreds 
years afterwards when venue was loosening in civil actions, and was 
indeed becoming a matter that might be alleged falsely and not contro- 
(rerted, nevertheless you find that in criminal matters the question of venue 
is attended to whenever there is statutory enlargement of offences and 
bringing them outside the confines of the realm or outside the body of 
counties. There being no provision in the statute, the question at once 
irises, if a statute w to operate outside the kingdom how is the statute 
JO be put into operation? Venues, we know, went back certainly to the 
-constitutions of Clarendon, which are in 1164, where we get the essence 
>f venue, and the essence of the first step in process against a person 
igainst whom a crime is subsequently to be alleged. We find all through 
mat twelve m^ from the neighbourhood of the occurrence became the 
standard of opinion as to whether a man is even to be put to trial or not, 
md as late as 35 Henry VIII., chapter 6, apparently six men should 
^me actually from the very county in which the offence had taken place, 
rour lordships will find in. Viner, volume xxi., page 3, under Trial, 

It the first line of the page, If an act be to be done all beyond sea, it 
^ ca^ot be tned in Englan'a ; but where part is to be done in England and 
part beyond sea it may be tried in England.” In the same volume, 
w page 130, under Trial,*’ you find a suggestion of trying crimes oom- 
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mitted in two counties in either county. TMt, as a matter of fact, 
contrasts with the opinion of Stephen, that, until there was a statute of 
Edward, crimes that were not committed in either county could be tried 
in neither. 

Mr, JusTiCB Darliko — ^The opinion of Sir Fitzjames Stephen? 

Mr. Sullivan — Stephen’s Commentaries. 

Mr. Justice Darlino — ^W hat did he say? 

Mr. SuLUVAN — ^That until the statute was passed, at common law a 
man being shot in one county and traversing the boundary and dying in 
another, the murder not being completed in either, it was possible at 
common law the murderer should escape trial. 

Mr. JutoCB Darling — It was impossible. Does he indicate what did 
become of him? 

Mr. SuLuvAN-^I should say he did it again. 

Mr, Justice Darling — ^Did he always commit murder on the edge of 
the county? 

. Mr. Sullivan — As a matter of fact, Viner says he may be tried in 
either county. That is what I referred to Viner for at page 130. 

Mr. Justice Darling— Stephen said he thinks he could be tried in 
neither. 

Mr. Sullivan— Till the statute of Edward I. was passed; a very early 
statute. At all events, as we know, there have been statutes passed, a 
long series going back to Edward I., dealing with crimes committed on 
the borders of counties or in more than on© county. Your lordship knows 
with regard to venue there are a large number of venue statutes with 
regard to crimes that are partially committed in one place and partially 
in another. They are very ancient statutes, and they are consistent with 
the fact that venue was originally such a rigid doctrine. Viner, of course, 
is writing after the statute had cur^ that, and he may be expressing the 
opinion of the statute. At all events, they were triable in either county 
eventually, but there certainly was a statute passed to deal with it at a 
very early period, and, at all events, imdoubtedly until the passing of the 
statute there was difficulty in laying a venue, and venue was the very 
essence of trial. 

Mr. Justice Darling — ^How do you know that that statute did not 
declare the common law, the statute which made the crime triable in 
either county? 

Mr. Sullivan — It may have don© so; I cannot say that I know it 
did not; I do not seek to make any such proposition, but at the same 
time it is exceedingly difficult when on© studies the relation of venue to 
jurisdiction under ttie old common law to see how he could be indicted in 
either county, because, my lord, the jurors in one county had no means 
of informing themselves of the circumstances under which the blow was 
given, and the jurors in the other county had no means of informing them- 
selves of what had been the ultimate consequence of the blow. 

Mr. Justice Darling — ^A re you speaking of the time before there were 
witnesses, when, the jurors were the witnesses? 

Mr. SuLuv^ — ^Yes. 

Mr.' JuSTicjffl Darling — O r of a time when jurors were jurors, and 
witnesses could be summoned before them? 
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Mr. Sullivan — will take the time when the jm'ors were the persons 
who first presented and subsequently tried on their own presentment ; they 
were the witnesses and the proof, 

Mr. JusTiCB Barling — Once you arrive at the time when the juror was 
a juror and witnesses were summoned, do you mean there was no means 
even in early days of getting witnesses from Worcestershire, say, to come 
before a jury of Herefordshire? 

Mr. Sullivan — No, I think that would be the cure. Once you get 
to the development of the witness of something that had happened in 3ie 
county, onoe the law developed into the practice of out^de witnesses 
apart from the neighbours, once you have jurisdiction to inquire into 
something having happened that was against the peace, that was within 
the county, then there came the inquisition, and they might inform them- 
selves of what had been the ultimate result. The essential thing for 
inquiry in either county must still be that something had happened in 
the county which gave the juror a right to inquire. You are stiU within 
venue ; whether, ha,ving your venue, your inquiry may go into facts outside 
the venue is a different matter. I am only dwelling on this so as to show 
that when you get outside the body of the county, at the time of 
Edward I., I submit it was impossible that any county could inform itself 
of a matter w'hioh had happened completely outside the body of any part 
of His Majesty’s realm. 

Mr. JusTiCB Darling — Perhaps you have not arrived at it, but, at all 
events, you have not mentioned that people were tried by Commissioners. 

Mr. Sullivan — am coming to them. The Commissioners were 
merely a development. That will be a part of my argument upon which 
I shall rely most strongly, that the statutes proceeded to provide for 
offences outside the realm, and with the same provisions making offences 
outside the realm, the statutes, conscious of the inoompetence of common 
law to deal with them, provided statutory tribunals to deal with them; 
the same statute which extended treason outside the realm also provided 
for its trial within. 

Mr. JusTiCfB Darling — Do you mean the statute of Henry VIII.? 

Mr. Sullivan — ^The 26 Henry VIII., not 36 Henry VIII, 35 Henry 
VIII. was passed to explain doubts that had arisen on the previous statute 
of 26 Henry VIII, At page 178, volume xxi., of Viner, under “ Trial ” — 
'' If a man be stricken upon the high sea, and die« of the same stroke 
** upon the land, this cannot be inquired of by the common law, because 
no venue can come from the place where the stroke was given (though 
it were within the sea pertaining to the realm of England, and within 
the Ugeanoe of the King), because it is not within any of the counties 
of the realm; neither can the admiral hear and determine this murder, 
'' l^ause though the stroke was within his jurisdiction, yet the death was 
" mfra cor^s comit(UuSf whereof he cannot inquire; neither is it within 
''the statute of 26 Henry VIII., because the murder was not committed 
" on the sea. But by the Act of 13 Richard II, the constable and 
" marshal may hear and determine the same.” That emphasises what 
I was saying with regard to the statute referring to offences at common 
law only, because as we know both, the constable and mardxal and the 
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admiral had jurisdiotion outside the realm of England altogether in other 
oaaee. 

Mr. Justice Dablino — Serjeant Sullivan, in the ease you put, suppose 
neither the assizes nor the admiral could investigate this case, what about 
the coroner ; ought not he to inquire where the man died and how he came 
by his death? 

Mr. SuLUVAN — The coroner could inquire, no doubt, into how the 
man died, but, the coroner being also shackled by his jurisdiction, I 
submit it is perfectly clear that he could not hold investigation as to cir- 
oumstances that arose outside the body of the county, any more than the 
opmmon law could. 

Mr. JusTic® A. T. Lawrence — ^What is the authority for that? 

Mr. Sullivan — ^Viner — ‘‘ If a man be stricken upon the high sea, and 
* ‘ dies of the same stroke upon the land, this cannot be inquired of by 
‘Hhe common law, because no venue can come from the place where the 
** stroke was given (though it were within the sea pertaining to the realm 
of England and within the ligeance of the King).*’ That was cured by 
the statute. 

Mr. Justice Darlino — ^Yes, but a dying declaration made by a man 
was always evidence. Suppose a man was wounded in Herefordshire and 
fled into Woi’ceatershire and fell dead, but before dying stated that 
So-and-So and So-and-So in Herefordshire struck him the blow of which 
he died, could not good evidence be given before the coroner in Woroester- 
shire? 

Mr. Sullivan — I submit not. The coroner of Worcestershire did not 
inquire into what had been done in the adjoining county. 

Mr. Justice Darlino — He must inquire of the death on view of the 
body; if it was found that the man before he died made a deposition 
which said So-and-So and So-and-So half a mile away at the other end 
of the village in the other county struck him the blow, do you say that 
that evidence could not have been given ? 

Mr. Sullivan — There certainly was a period in which it could not be. 
The evidence must be given just as anything might take place, but the 
Coroner’s Court could express no opinion upon whether the evidence with 
regard to an act done outside his jurisdiction was true or false. But 
there is the case, if the coroner could not inquire, the common law could 
not inquire. Of course, the difficulty is in transporting one’s mind to a 
state of legal development in which that might be so, because hundreds of 
years ago these anomalies were redressed all by statute ; when it came to 
crimes they were redressed by statutes ; they were redressed in the law 
between man and man in contracts to commence with, at a very much 
earlier period, or ratherw in a very different way by the allegation of false 
venue, but the very aUegAtion of false venue of contracts which were partly 
to be performed within the realm is an illustration of how ri^d was the 
rule of venue and the limitation of venufe upon a matter which had not 
been redressed by any such device and in which the venue had to be true, 
down to the end, except when it was altered by statute. You have to 
get a true venue, for venue was of the very essence of oriminal jurisdiction. 

Then at page 180 — '' If two of the King’s subjects go over into a 
foreign realm, and fight there, and the one kills the other, this murder 
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" being done out of the realm cannot be for want of trial heard and deter- 
“ mined by the common law, but it may be heard and determined before 
the constable and marshal.’’ Then volume xiv., at page 376, Every 
“ indictment at common law must expressly show some place wherein the 
“ offence was committed, which must appear to have been within the 
“ jurisdiction of the Court in which the indictment was taken, and must 
“ be alleged without any repugnancy; for if one and the same offence be 
alleged at two different places, or at B aforesaid, where B was not 
“ before mentioned ; or if the stroke be alleged at A and the death at B, 
and the indictment conclude that the defendant sic felonice murdravit 
“ the deceased at A, the indictment is void ; so ie it also if it lay not both 
“ at a place of the stroke and death, or if any place so alleged be not such 
‘‘ from whence a venue may Qome.” 

With regard to venue there is a very mtereeting case, I believe not 
heretofore printed, which my colleague. Professor Morgan, has found in 
the Coram Rege Roll, Easter, 2 Henry IV., Membrane 18; that will be 
in the year 1401. The Roll is in the Record Office, and your lordships 
can inspect it. It is a very peculiar case. It is the case of one John 
Kynaston, who was charged with being an accessory to the treason of 
compassing in Wales and with certain felonies in Shropshire committed. 

The record begins by reciting that Owen Glyndwr and other Welsh- 
men had imagined, conspired, and intended the death and deposition of 
the King and of the Prince of Wales, and John Kynaston was indicted for 
consenting to the aforesaid treasons — this is not a literal translation, It 
is the pith of the document — ^he wae charged with having traitorously 
sent his son in arms to assist Owen Glyndwr at Oswestry, and with having 
received and comforted two Welshmen, traitorsi, and with having feloniously 
stolen cattle. He was indicted in Shropshire ; the indictment was returned 
into the Court of King’s Bench at Westminster. It waa there given in 
evidence that Oswestry and other places laid in the indictment of treason 
were in Wales and outside Shropshire, and the laws of the realm — that is, 
the place of the treason, the assemblage under Owen Glyndwr. The 
Attorney-General appeared, and upon this contended that the King’s 
juatioes in Shropshire could not inquire into treasons in Wales, nor were 
they triable by the law of England. The position of the Attorney-General 
was, as we all know, not the same as the position which the Attorney- 
General occupies in more recent years; I rather fancy the chief Crown 
representative was the King’s Serjeant at the time. As I have said, 
■^e Attoniey-General appeared, and upon this contended that the King’s 
justices in Shropshire could not inquire into treasons in Wales, nor were 
they triable by the laws of England. This was admitted, and the jury 
were required to try the issue of only those- felonies that were committed 
in Sl^opshire; the jurors were summoned from Shropshire to the Court 
of King’s Bench. The plea to the jurisdiction appears to have been 
admitted, because the jurors were asked to try and inquire into the felonies 
committed in Shropshire only. Accordingly, my lords, he is tried for 
that ; he is not tried for the treason, and, my lords, as a matter of fact, 
the jury acquitted him {if the charge agamst him. I have here a com- 
plete copy of the roll if your lordships would like to see it. 

Mr. Jttsticb DABnnra — ^It does not say that he could not be tried for 
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tx'eafion outside England. It may say he could not be tried for it exoept 
he was tried in Wales, but it does not say he could not be tried for treason. 

Mr. Sullivan — ^W ales is there alleged in the plea to have been out- 
side. They could not inquire into treason in Wales, nor were they triable 
by the law of England. 

Mr. Justice Dabung — does not say it was not treason within the 
realm; it was within the realm, of course. 

Mr. Sullivan — think not. I think when your lordship looks at 
the record the argument is that Wales is not within the realm of England ; 
a very strange state of affairs prevails. 

Mr. Justice Dablingi — ^Who was King over Wales at that time? 

Mr. Sullivan — Owen Glyndwr claimed to be. 

Mr. JusncB Dabling — ^But Henry IV. did not recognise it, else why 
did he fight him? 

Mr. Sullivan — I admit their minds were not ad idem on the subject, 
but the position of Wales, my lord, was a very peculiar one ; the position 
of Wales wae very similar to that of the position of the French provinces. 

Mr. JusTiCB Dabling — ^Would you hand up the record you have there? 

Mr. Sullivan — ^Yes, my lord, it is in Latin. Wales was part of the 
realm, but it was in this most anomalous position, it was hot in the body 
of any county. It is aU the stronger for me if it was part of the realm. 

It was not in the body of any county, and the King's writ did not run 
in Wales until a very much later period of history, so much later that 
there is a case in Burrows' Reports which I cannot give the reference to 
at the present time, another case of the venue statutes that applied both 
to England and Ire^d, in which a venue was removed from Carlow to a 
Midland county in ' England, as being the nearest county in which the 
Bong's writ did run. There is actually a statute to which I will refer ^ 
your lord^ipa, if I may be permitted to deal with the fltatutes in a different * 
Ixranch of the argument. . You find, with regard to this matter, that Owen 
Olyndwr's case is one where the statute provided for the trial of the 
offence in Wales and other places where the King's writ did not run. 
Now, that defect is cured by statute after the case ; but there is the case 
that until provision was made by the statute — ^take Wales as being within 
the realm, which is all the stronger in my view — I eubipit, for want of the 
body of a county within the realm an offence is untriable, and it takes a 
statute to cure it; the date is subsequent to the Treason Act that wO 
have to construe in the present instance. Now, I propose to go shortly 
through the statutory devdopment, 

Mr. JusTiOB Dabling — ^Do you mean to say that is an authority for 
this proposition, that at the time of Henry IV. a man might commit 
treason within the realm and could not he tried anywhere within the 
realm for it? 

Mr. Sullivan — I tbink that it shows that Wales was considered to be 
without the realm. I am taking your lordship's view that Wales was 
within the realm, and I am saying it is an authority that an offence 
committed in Wales was not triable in an English county. 

Mr. JusTiCB A. T. Lawbbnge — ^Were not th^re Courts in Wales that 
could try at that time? 

Mr. Sullivan — ^I think not. I may be a little confused in my dates, 
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but just at the iufitaiit it ocours to me that that was at a time when the 
Kin^s writ was not running in Wales. Will your lordships permit me to 
look it up afterwards? I cannot give the exact date now. There was 
a statutory provision with regard to the King’s writ not running. 

The ATTQRNBT-GENBRAii — This naatter of Kynaston, it was said, was 
not reported, but I find there is a report of it given, a diorfc report, on 
page 156 of the first volume of Hale’a Pleas of the Crown, the 1800 
edition. 

Mr. Sullivan — ^What Hale says is, As touching treason committed 
in Wales before the statute of 26 Henry VIII,, chapter 6, no treason, 
" murder, or felony committed in Wales was inquirable or triable before 
" Commissioners of oyer and terminer, or in the King’s Bench in England, 
'' blit before justices or Cbnamissionere assigned by the King in those 
“ counties of Wales where the fact was committed.” That is Henry IV. 
Then he quotes the Kynaston case. Then he says that by the statute 
26 Henry VIIL, chapter 6, that was cured. The proposition in Hale 
suggests that it requires statutory provision, and, indeed, there is a statute 
dealing with trials of matters in Wales and other places where the King’s 
writ runneth not. Subsequently to the statute of Edward III. there was 
a great number of statutes passed regulating the law of treason, and a 
great number of those statutes extend law of treason outside the realm, 
y^ere they did so you find them providing for its trial. The first statute 
is 2 Henry V., chapter 6; that would in 1414. The matters dealt 
with in the statute were matters chiefly arising on eea, and the matters 
made treason were principally violation of safe conducts granted by the 
Crown, breaches of truce in rime of truce. The important matter is that 
they were merely offences committed outside the bodies of counties, there 
oommitted, and so conomitted abroad. 

Mr. JusTKiB Darling — Serjeant SuUivan, have you noticed this in 
Hale’s Pleas of the Grown, at page 158, after discussing this very case 
of Kynaston, ** But certai^y Wales is within the kingdom of England, 
and therefore not within riie statute of 35 Henry VIII., chapter 2, for 
trial' of foreign treasons 

Mr. Sullivan— That was certainly true at the time that Hale wrote 
it. .Henry VIII. incorporated Wales just as he incorporated Ireland. It 
was inoorporated in the reign of Henry VIII. 

Mr. JusTica Darleng — On page 156 or 156, if you look at the inset 
in the margin, he says this in dealing with this case that you have been 
citing, 'VAa touching' treason committed in Wales before the statute of 
26 Henry VIIL, chapter 6, no treason, murder, or felony committed in 
‘‘ Wales was inquiraUe or triable before Commissioners of oyer and 
terminer, or in the King’s Bench of England, but before justioes or 
Commissioners assigned by the King in those counties of Wales where 
the fact was committed.” 

Mr. Sullivan — That is after 2 Henry IV. 

Mr. Justice Darling — ^Then he cites the Act of Henry IV. That is 
in the J ohn Kynaston^ case. Ihere you have a distinct statement that it was 
treason against the King sf Elngland to levy war against him in Wales; 
that he could be tried ; he could not be tried at the assizes of Shropshire, 
he could not be tried at the King’s Bench in London, hut he could be triW 
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by a epeoial Oommiaoion issued by the King of England to go and try him 
in Wales. 

Mr. Sullivan — ^By statute ; that is the very argument that I am going, 
to address to your lordship. 

Mr. JusTicB Darling — ^Hale does not say it is by statute that the 
Commissioners act, except that th^ try him under the statute of Edward 
III. 

Mr. Sullivan — ^No, my lord, when you oome to the CommissionerB I 
think you find the Commissioners are purely statutory. 

]kfr. Justice Darling — '' Before justices or Commissioners assigned by 
the King in those counties of Wales where the fact was committed.” 

Mr. Sullivan — ^Your lordship will find that the provision of assigning 
both Commissioners and venues is statutory, and I am going to open a 
series of statutes to your lordship. 

Mr. JusTTCB Brat — Let it be so; supposing it is so, that merely 
regulates the mode and the place of trial. It does not say it is not treason ; 
the Act that you have referred to does not make it treason. If any Act 
makes it treason it is the Act of Edward III. 

Mr. Sullivan — ^What I submit is this, that nothing is treason unless 
it can be eo adjudicated treason. When you are dealing with the Courts 
of law it is not a matter of morals, but of law. Unless there is some 
Court that can say whether a treasonable act has been committed or not, 
in the inquiry into the matter, it cannot be treason to do an act which 
you can do without being punishable for it or triable for it in a Court 
of law. There cannot te what in law amounts to a crime of which no 
Court can inform itself. You must not be presumed to have oommitted 
a crime until you have been lawfully condemned, and if there exists no 
machinery, not only for condemnation, but for inquiry, I submit that is 
overwhelming proof that the act cannot be a crime when its legal quality 
cannot be inquired into, 

Mr- Justice Darling — How can you say there was no machinery if, 
although it could not be tried at the ordinary Commission of Assize nor in 
the King’s Bench, it was within the King^s legal power to issue a Com- 
mission to people to try the person for the particular treason 1 

Mr. Sullivan — I think, my lord, that I will show your lordship where 
the Commission came from that went into Wales, but, at all events, we 
have not yet oome to a case ; until after 26 Henry VIII. I think we shall 
not come to a case, I submit that the common law Commission would be 
a CSommission of oyer and terminer. When you find that they are not 
triable at the common law Commission, not triable by the Court of Queen’s 
Bench, and are triable by a different body, I think you will find that that 
body is a statutory body appointed ad hoCy and I think I will find the 
statute. I think that Hale must have l^en speaking of the statute 
passed in 32 Henry VTII., chapter 4, where there are special provisions 
made for the trial of treasons in Wales, where the King’s writ'ruimeth not. 

Mr. Justice Brat — ^Hale was speaking of something which happened 
before Henry VlII. Where is the statutory authority for trying people, 
as you say, by Commission ; where do you find- that? 

Mr. Sullivan — ^Hale admits that the Court of common law wiuf in- 
capable of trying it. 
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Mr. JusTiCB Brat— But at the same time he says the King may appoint 
Conunissioners or judges to try it. 

• Mr. Sullivan — Unless the King had some peculiar power ii Wale® 
he could only appoint special Commissioners to try criminal cases under 
special statute. 

Mr. JusTiCB A. T. Lawrence — Why do you say that? 

Mr. JusTicB Brat — ^Therefore it was that I asked to see what the 
statute was and when. 

Mr. Sullivan — Until 32 Henry VIII. I find no statute. 

Mr. JusTiCB A. T. Lawrence — He could always do it at common law. 
It has always been so understood. 

Mr. Sullivan — ^The common law Courts were the Courts sent out from 
the King’s Bench into the country or the King’s Bench itself. 

Mr. Justice A. T. Lawrence — ^Those were the ordinary Courts, but 
just the same power that enabled those Commissions to be issued could 
issue a special Commission to try in a particular place a particular case. 

The Attobnbt-Genbral — Hale has a reference to that at page 154, 
In dealing with offences committed on the high seas before that statute, 
that is 28 Henry VIII., chapter 15, they might be tried by special Com- 
mission tmder the common law, and according to the course of the common 
law. 

Mr. Sullivan — I am going to point out that Hale is wrong. The 
passages in Hale treat this matter as if the law was against me, but I am 
going to deal with Hale. Hale follows Coke, and I am going to put it 
that the authorities cited by both Coke and Hale for the propositions they 
advance do not support the propositions for which they are cited. 

My lords, I was pointing out that owing to the absence of venue (and 

1 have dted the authorities) the common law could not try cases that 
arose outside the realm, or even outside the bodies of counties. I find 
that I omitted one passage from volume iii, of Viner, page 180, with 
regard to treasons. Treasons committed out of the realm cannot be 
“ tried by the Courts at common law.” At the time these text- writers 
were writing they had a little catalogue of statutes passed to remedy 
the. defect of the common law. I was calling attention to the statute 

2 Henry V., chapter 6, which I will only refer to shortly. That created 
offences of treason by acts done outside of the realm, and as it did so it 
provided a tribunal to try them, and it provided that they should he tried 
by a conservator and two men learned in the "law, and they were to be 
tried according to the practice prevailing in trials before the admirals of 

Kings of England: That was not common law, as your lordships know. 
So there, which is the first case I find after the statute of Edward III., 
where the statute clearly was creating offences in respect of acts cotn- 
mitted entirely outside of the King’s dominions, a statutory Court with 
statutory jurisdiction not dependent upon venue at all is appointed to try 
them according to a code of law which did npt require venue for its juris- 
fiction. 26 Henry VIH., chapter 13, is, I submit, the foundation 
of all that ha® been said in Hale and Coke with regard both to procedure 
and to treason out of the realm. 

rr statute your lordships will find if you have before you the 

Collection of Treason Statutes, ordered by Parliament to be printed in 
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1709, at page 7 — “ It shall be high treason to Tvish or desire by words 
“ or writing, or to imagine, invent, or attempt any bodily harm to be 
'' done to the King, the Queen, or their heirs apparent.” The 1 Henry 
IV. restored the statute of Edward III., the reign of Eiohard II. having 
gone completely outside the statute both in interpretation or without inter- 
pretation, and by statutory offences, but they were all within the realm, 
and that is why I am not citing them on this branch of my argument. 
Here you have a repetition of treasonable offences- There is compassing 
and publishing of the King that he is a heretic, detaining from the King 
“ his castles or holds or his ships or munition of war. And to the intent 
'' that all treasons should be the more dread, hated, and detested to be 
‘‘done by any person or persons . . . be it therefore enacted that 

“ no offenders in any kinds of high treasons whatsoever they may be, their 
“ aiders, consentors, counciilors, nor abettors, shall be admitt^ to have 
“the benefit or privilege of any manner of sanctuary , . . and that 

“ if any of the King's subjects, denizens, or other do commit or practice 
“ out* of the limits of this realm in any outward parts any such offences, 
“ which by this Act are made or heretofore have been made treason, that 
“then such treasons whatsoever they may be or wheresoever they shall 
“ happen to be done or committed shall be inquired of and presented by the 
“ oaths of twelve good and lawful men upon good and probable evidence 
“ and witness, in such shire and county of this realm and before such 
“ persone as it shall please the King’s Highness to appoint by Commission 
“ under his great seal, in like manner and form as treasons committed 
“ within this realm have been used to be inquired of and presented; and 
“ that upon every indictment and presentment found and made of any 
“ such ixeasons and certified into the King’s Bench, like processi and other 
“circumstance shall be there had and made against the offender, as if the 
“ same treasons so presented had been lawfully found to be done and 
“ committed within the limit® of tide realm. And that all process of out- 
“lawry hereafter to be made,” and so on. I submit that that is the 
foundation of the law of foreign treasons that are afterwards to be found in 
the books, that statute and another statute which I will come to later. 
There are two important matters to be noticed there — “ That if any of 
“the King’s subjects, denizens, or other do commit or practice out of the 
“ limits of this realm in any outward parts ” 

Mr. Justice Darling — ^Where are you reading from now? 

Mr. Sullivan — I am reading from the Parliamentary Collection of 
Statutes. 

The Attornet-Genbral — I have it in my note as chapter 13, section 3. 

Mr. Sullivan — “ That if any of the King’s subjects, denizens, or 
“ other do commit or practice out of the limits of this re^m in any outward 
“ parts, any such offences which by this Act are made or heretofore have 
“ been made treason, that then such treasons whatsoever they may be or 
“ wheresoever they shall happen so to be done or committed shall be 
“inquired of and presented by the oaths of twelve good and lawful men 
“ upon good and probable evidence and witness, in such shire and county 
“of this realm and before such person® as shall please the King’s 
“ Highness to appoint by Commission under his great se«d, in like manner 
“and form as treasons committed within this realm,” and then there is 
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)roce6e of procedure ^ind the outlawry section which I need not pursue, 
[here you have, aa you had in 1414, legislation clearly applying beyond 
he limits of the realm, and as soon as you lind that state of affairs you 
ind a statutory’- tribunal with jurisdiction to inquire into it. 

Mr., Justice DarxiING — D o you say that there was no tribunal to inquire 
nto it before this? 

Mr. Sullivan — Not with regard to i>ffences committed within the 
jerritory of any foreign prince. Tliere were two tribunals that could 
inquire into it. I shall have to develop that later on. Tlie admiral 
30 uld try anything that was committed on the high seas or below the 
bridges of the great rivers. He had a civil law jurisdiction, and he could 
ilways try treason, although being civil law treason the result was not the 
same as at common law. Then also the constable and marshal could try 
treasons committed outside the realm, and he could try them within the 
realm as long as the appeal of treason remained and w^ager of battle. As 
long as that remained there was jurisdiction in the constable and marshal 
to try appeals of treasons of persons within tlio realm in respect of treasons 
committed outside the realm. But, when I come to read the next statute, 
even now the common law does not know it, notwithstanding the statute 
of 26 Henry VIII. , and it requires another statute to give jurisdiotion 
to the common law Court to inquire into treasons committed outside the 
realm. 

The next statute in order of date deals with the matter I was speaking 
of -with regard to the admiral, but, as in The King v. Lynch ^ there appears 
to have been considerable confusion as to the scope of tliis statute, I will 
draw your lordships’ attention to it, the Act 28 Henry VIII., chapter 15. 
The statute recites tliat, Where traitors, pirates, thieves, robbers, and 
“ so forth, many times escaped unpunished because the trial of their 
“offences hath heretofore been ordered, judged, and determined before 
“ the admiral or his lieutenant or commissary after the course of the 
“ civil laws ” — I told your lordships that it is established by clear authority 
that the admiral had jurisdiction to inquire into anything that happened 
on a ship below tlie bridges and on the high seas all ovei- the world — “ the 
“ nature whereof is that whatever any judgment of dearth can be given 
“against the offenders, either they must plainly confess their offences 
“ (which they will never do without torture or pains), or else their offences 
“he so plainly and directly proved by witness indifferent, such as saw 
“ their offences committed (which cannot be gotten hut by chance at few 
“times), because such offenders commit their offences upon the sea, and 
“at many times murder and kill such persons being in the ship or boat 
“ where they commit their offence, which should witness against them in 
“ that behalf,” and then, “ For reformation whereof be it enacted by the 
“ authority of this present Parliament that all treasons, felonies, robbers, 
murders, and confederacies hereafter to be committed in or upon the sea 
“or in ally other haven, river, creek, or place where the admiral or 
“ admirals have or pretend to have power, authority, or jurisdiction, shall 
“be inquired, tried, heard, determined, and judged in such shires and 
“ places in the Te£i,lm as .shall be limited by the King’s Commisaon or 
“ Commissions to he directed for the same in like form and condition as 
“ if any such offence or offenoes had been committed or done in or upon 
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the land; and suoh Commission shall be had under the King’s great 
“ seal directed to the admiral or admirals or to his or their lieutenant 
deputy and deputies, and to three or four such other substantial persons 
'' as shdl be named or appointed by the Lord Chancellor of England for 
the time being from time to time and as oft as need shall require 
‘ ‘ to hear and determine such offences after the common course of the laws 
of this land used for treasons, felonies, robbers, murdere, and con- 
'' federacies of the same done and committed upon the land within the 
realm.” That statute is most important to bear in mind for two 
reasons. Your lordships again see a Commission was issuable under it 
to try, among other things, treasons and treasonjs committed within the 
realm of England, one of them a reported case cited by the late Lord 
Chief Justice as being a conclusive authority in The King v. Lynch^ The 
King v. Vaughan, which I shall have to deal with afterwards. 

The statutory Commission supersedes the admiral in his theretofore 
imlimited jurisdiction in trying everything that happened on ships on the 
high seas or in estuaries below the great bridges. The Commission still 
goes to the admiral, but he has associated with him three or four sub- 
stantial persons, who, as your lordships know, are the judges who are, in 
fact, common law judges, and they are to proceed according to the course 
of the laws of the land used for these offences when the same were done 
and committed upon the land, and they may be tried in any shire or 
county appointed by the Commission. If the King had power to appoint 
by . Commission overriding the law of venue that the offence should be 
tried in any county, I submit you would not have had that provision there, 
still less would you have had the provisions, both in the year 1414, 26 
Henry Till., and what I am coming to next, 36 Henry VIII. 

Mr. Justice Dablinq — ^Does that do more than change the procedure 
before the admiral for cases which the admiral by virtue of his jurisdiction 
had hitherto tried and would continue to try ? 

Mr. Sullivan — The admiral no longer proceeds to try them as 
admiral. He now tries them as president of a Commission, consisting of 
himself and three or four substantial persons nominated by the Lord 
Chancellor — a new Court. 

Mr. Justice DAELmo — ^Yes, but it was to try the cases which the 
admiral used to try. 

Mr. Sullivan — ^It was. 

Mr. JusTids Darling — ^Then it was found that the admiral tried 
them 

Mr. Sullivan — ^He tried them by civil law. 

Mr. Justice Darling — ^Yes, and then it was decided to associate with 
him people who knew the common law, and they altogether tried these 
cases by a different procedure. 

Mr. Sullivan— There being a new Court. 

Mr. Justice Dabung — There was a jury provided. 

Mr. SuLUVAN — ^Yes, I am coming to that. 

Mr. JusTiCB Darling — The admiral had nqt been accustomed to sum 
up, so they, put a couple of judges with him to help him, but it only goes 
to procedure. 
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Mr, Sullivan — I am labouring tho point that it goes to procedure; 
it supplies a statutory venue which without it did not exist. 

Mr. Justice Dabling — ^You mean, if you are going to say there must 
be a juiy to try the case, you leave the admiral, but you put with him a 
jury and a couple of common lawyers, and because you are going to have 
a jury you must say where the trial is to take place, because you have 
bo summon them. 

Mr. Sullivan — CSertainly. That is part of my argument. Once 
you get a ti-ial according to common law, even where you have a tribunal, 
which is not a common law tribunal, but a statutory tribunal, 
it must proceed on the lines of the common law, and you must have a venue, 
and the statute provides that venue. That is why I submit this is a 
very strong authority, that without venue, even at that date, the common 
law in crimes had no jurisdiction, and accordingly, where you are to 
proceed according to common law, you must have a statutory venue when 
the true venue was one from which you could not summon the jury. I 
am labouring the point of piocess and procedure even at such a late date 
as this as showing that without such provision the common law could not 
go on, and could not try anything that was alleged to be an offence. That 
is why I am, perhaps, at some length insisting on the process and pro- 
cedure sections of that statute as throwing light upon the inability of the 
common law to get on without a venue. I have called your lordships’ 
attention to the provisions of 26 Henry VIII. That made acts com- 
mitted outside the realm treason which would have been treason if they 
had been committed within the realm. It also provided for the trial of 
them, and I have read the section dealing with the trial of them. 
Apparently they were again in difficulty as to procedure under the statute 
of 26 Henry VIII., and after nine years they had to pass a statute giving 
the true common law jurisdiction. 

Mr. Justice Atkin — ^Pardon my interrupting you for a moment. Is 
what you have stated as the effect of 26 Henry VIII., chapter 13, this, 
that an act which if done within the realm is treason, was declared to be 
treason if done outside the realm? 

Mr. Sullivan — ^It was. 

Mr. Justice Atkin — That is to say, it was not merely a law dealing 
with procedure, but it also altered the description of treason. 

Mr. Sullivan — ^Yes. It ertended the law of treason, as I submit, for 
the first time that you can trace, outside the limits of the realm. Having 
done that, they were faced with the question of how they were to proceed 
in cases that came within that part of the statute. 

Mr. Justice Atkin — ^You will have to consider, later on, if that is the 
meaning of 26 Henry VIII., chapter 13, how it bears upon the statute of 
Edward III. 

Mr, Sullivan — ^Y es, my lord. 

Mr. Justice Atkin — ^B^use if it made that treason outside the realm 
which was treason within the realm, then if the Act of Edward III, only 
made adhering within the realm treason, thia made treason adhering 
outside the realm, • 

Mr. Sullivan — That is not absent from my mind. I have not over- 
looked it, and I will deal with it. 'What I am pointing out at the moment 
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is tliat tike statute of 26 Henry TIIL, which I submit for the first time, 
extended this law to acts done completely outside the realm in the territory 
of another prince, was conscious of the fact that it could not stop there, 
and had to provide for this new departure by the constitution of a new 
tribunal with a statutory venue, to be appointed by the King’s Commission ; 
and 1 use that as an argument that the common law, even at that date, 
could not have proceeded, and they had to provide a statutory tribunal to 
deal with what had become clearly an offencei, but an offence which re- 
quired a statutory tribunal to try it, the common law being powerless for 
want of a venue. 

Mr. Justice Brat — Is this right, that the statute provided, first of all, 
that certain acts which were not tr^sons should be treasons? 

Mr. Sullivan — That, I submit, is the construction of the statute. 

Mr. Justice Brat — ^It did not deal with the treason of adhering to 
the King’s enemies in that part of the statute at all, and then by a later 
section it dealt with the mode of trial to those treasons and all other 
treasons. Is not that right? 

Mr. Sullivan — ^No. Will your lordsihip turn to the section? 

Mr. JusoiCE BrAt-t-'^ Be it enacted that if any of the King’s subjects, 
denizens, or other do commit or practice out of the limits of this realm 
in any out^cm-d parts, any such offences which by this Act are made 
or heretofore have been made treason” - 

Mr. Sullivan — ^That is omnibus. 

Mr. Justice Brat — ''That then such treasons, whatsoever they be or' 
" wheresoever they shall happen so to be done or committed, ^all be 
" inquired” into by a juiy. 

Mr. Sullivan — Yes, it created foreign treasons, and then inasmuch 
as 3 rou could not proceed, the procedure ^all be according to the custom 
of the law in the realm, and the law of the realm could not inform itself 
without a venue, and then it provides a statutory tribunal with a statutory 
venue for the purposes of summoning the jurors and proceeding according 
to common law. By 36 Henry VIII. doubts seems to have arisen as to 
whether that procedure section was sufficient. 

Mr- Justice Brat — ^This statute did assume that before the Aot 26 
Henry VIII. there were treasons committed out of the limits of the realm 
which might he tried, 

Mr. Sullivan — I submit not. 

Mr. Justice Brat — " Do commit or practice out of the limits of this 
" realm in any outward parts any such offences which by this Aot are 
"made or heretofore have been made treason.” Therefore it clearly 
implied that there were treasons committed out of the realm which were 
offences before the Act, and then it made them triable in a certain way. 

Mr. Sullivan — I submit the construction of the statute is somewhat 
different. I submit what it enacts is this. It uses the word " offences ” 
when it clearly shows that the offences, as they call them, namely, the acts, 
which your lordship sees are of a peculiar character, for instance, pub- 
lishing of the King that he is heretic, and matters of that kind — ^that 
these acts, or, as ^ey call them, offences, if dene out of the realm, are 
to have some quality of crime, as if they were done within the realm; 
and, again, the word " offences ” being applied simply means acts which 
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have been declared within the realm, to be offences, if now done outside 
the realm, shall be crimes, although done outside the realm. 

The importance of that construction, if it is the right construction, 
is that you would then need to have some tribunal to take some cognisance 
of this extension of crime, namely, an extension to the inquiry into the 
criminal nature of the acts wholly committed outside of the realm, which, 
I submit, you lind no trace of prior to 26 Henry VIII.; and in order 
that some one may inquire into them — ^the twelve men from the vicinity 
cannot inquire into them, because ^ hy 2 ;fotliesi the matter arises where 
there aie no twelve men corresponding to the statute to inquire — and 
accordingly the statute itself constitutes a new tribunal, constitutes a 
venue that could not have existed at common law, and then provides 
procedure whereby in the new tribunal a trial may be had of the new 
offences. If they were not new offences and the argument is unsound, 
there would have been no necessity for setting up this peculiar and awkward 
tribunal. I submit there is no such, thing known to the law as a dime 
which the law is incapable of pronouncing a crime after procedure. No 
man is a caiminal who has not been condemned according to the ooiu*se 
of law. 

In 36 Henry VIII., the Act of 26 Henry VIII. had obviously created 
difficulty in procedure even at that date. Forasmuch as some doubts 
and questions have been moved that certain kinds of treasons, mis- 
‘‘prisions, and concealments of treasons done, perpetrated, or committed 
out of the King’s Majesty’s realm of England and other His Grace’s 
''dominions cannot nor may by the common laws of this realm be 
" inquired of, heard, and determined within this his said realm of 
" England.” Your lordships see that the statutory tribunal under 26 
Henry VIII. was not the common law ; it was a statutory tribunal. " For 
" a plain remedy, order, and declaration therein to be had and made, be 
" it enacted by authority of this present Parliament that all manner of 
" offences being already made or declared, or hereafter to be made or 
" declared, by any of the laws and statutes of this realm to be treasons, 
" misprisions of treasons, or concealments of treason, and done, perpetrated, 
" or committed, or hereafter to be done, perpetrated, and committed by 
" any person or persons out of this realm of England shall be from hence- 
" forth inquired of, heard, and determined before the King’s justices of 
" his bench for pleas to be holden before himself by good and lawful men 
" of the same shire where the said bench shall sit and be kept, or else bo 
"before such Cbmmissioners and in such shire of the realm as diall be 
'' assigned by the King^s Majesty’s Commission, and by good and lawful 
"men of the same shire in like manner and form to all intents and pur- 
" poses as if such treasons, misprisions of treasons, or concealments of 
"treasons had been done, perpetrated, and committed within the same 
" shire whereof they shall be so inquired of, heard, and determined as is 
aforesaid.” There the common law comes in, and comes in, I submit, 
for the first time. 

^ Mr. JusTiCEi DAJEtnnrQ — It might be so, except that you leave out, aa 
it seems to me, the power of the C^xjwn to issue Commissions for the trial 
of these offences, not the* judges of a^ize, oyer and terminer, but Com- 
missions for the trial of treasons done outside the realm. 
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Mr. STTLiJVAir — this time there has been, on both sides, such a 
search made that if in truth you could find anterior to the date of the 
statutes 1 have mentioned such Commissions issuing they would have been 
produced. Records much anterior to that are pr^uoed here, and at the 
trial below were debated and touched upon. When you cannot find these 
Conomissions, and if you do find that where such Commissions are issued, 
they are issued under statute in every case, as far as 1 know — speak, of 
course, subject to correction — that, I submit, isi a very strong argument that 
it required statutory authority. 

Mr. JusTiOB DAKUNG-^When do you find a Commission which was 
issued by statutory authority? Which is the first of them? 

Mr. Sullivan' — 1 cannot tell you. 

Mr. Justice! Darlinq — When you find what Hale, Coke, and Hawkins 
thought about this matter it really will not do to say, “ Find the par- 
ticular CScmmission ; find the document.’' It will not do. The War 
of the Roses took place in England, and this statute of Henry VIII, was 
passed when Eng^amd was only' just settling down from a long period of 
devastating civil war. 

Mr. Sullivan — wiU have to deal "with the authority of Coke and 
Hale, and 1 hope to diow your lordship that Coke is an authority which 
from the earliest times has been open to comment, especially Lord Coke's 
views on the laws of treason. 

Mr. Justice Dablinq — ^You rely on the passage in Stephens' Com- 
mentaries, do you, where he deprecates Lord Coke? 

Mr. Sullivan — ^It goes away behind Stephens — ^Pulton and Keeling in 
the early part of the eighteenth century are not less severe than Stephens. 
You find Stephens, and you find all the historians rather deprecating 
Coke, and suggesting that he exercises no judgment of his own wi& respect 
bo these matters. 

Mr. Justice Dabung — ^Did Lord Coke only go wrong about the law 
of treason, or are his other oonolusions wrong? 

Mr. Sullivan — Some of them. It is as impossible for a man to be 
sdways wrong as it is for him to be always right. 

Mr. Justice Darling — ^Many judges have ascertained that for them- 
gdves. 

Mr. SuLUVAN — Coke is referred to as the foundation of this, and when 
E come to deal with him 1 will point it out. We have investigated the 
mthorities cited by Coke for the proposition he advances, and it certainly 
is peculiar that they have nothing to say to the case, and certainly justify 
!he observation made both in Stephens, Keeling, and Pulton, and others 
that Lord Coke was rather fond of citing a case as being a precedent 
ind authority that had nothing whatever to say for the proposition for 
vhich he dt^ it. lhat is qer^inly true of his passages on treason, and 
[ will deal with hie authorities, and ^ow that he cites a number of au^ori- 
ries as justifying his text that have no relation whatever even to the 
ubjeot-matter of the text. 

Mr. JnstnoB Atbin — ^I s this the argument so far, that the Act of 26 
lenry YIII. had made a foreign 'treason for the first time, and had not 
HTOvided a satisfactory means dealing with it %zcept by a special Oom- 
oisnion ? 
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Mr. Sullivan — ^Y es. 

Mr. Justice Atkin — And that 35 Henry VIII. provided that thee© 
foreign treasons should b© tried at common law? 

Mr. Sullivan — ^Y es. 

Mr. Justice Atkin — And from that you infer that it could not have 
been tried at common law before 35 Henry VIII.? 

Mr. Sullivan — ^Y es, my lord, that is my argument. 35 Henry VIII . 
was passed obviously because doubts had arisen. I liave already read to 
your lordships 26 Henry VIII. Obviously doubts had arisen about pro- 
cedure, which even at that comparatively late period was still a crucial 
matter in criminal proceedings. 

Mr. Justice* Atkin — It would follow, would it not, that after 35 Henry 
VIII . was passed those treasons which by 26 Henry VIII. had been made 
treasons for the first time — foreign treasons — could be tried at common law ? 

Mr. Sullivan — Yes. It certainly is strange if the common law had 

seizin of such matters that a statute should be passed with regard to 
foreign treasons in 35 Henry VIII., notwithstanding the statute of 26 
Henry VIIL, giving jurisdiction to ihe Court of Kin^s Bench, the Court 
of King’s Bench not having been the Court to which on three previous 
occasions Parlianfent had assigned the trial of foreign treasons where 
Parliament had dealt with foreign treasons. ** Where the bench shall 
sit and be kept, or else before such Commissioners as shall be assigned 
“ by the King’s Commission ” — liere is kept alive the power to assign 
by Commission — “ and by good and lawful men of the same shire in like 
** manner and form to all intents and purpose® as if such treasons, mis- 
prisions of treasons, or concealments of treasons had been done, per- 
petrated, and committed within the same shire where they shall be so 
‘'inquired of, heard, determined as ia aforesaid.” My lords, the 
matter is confirmed by a statute of 5 & 6 Edward VI., chapter 11, which 
is, ” That if any of the King’s subjects, denizens, or other do commit or 
“ practice out of the limits of this reahn” — ^it is practically a repetition 
with a slight variation, which is an important variation, of 26 Henry VIII. 

Mr. Justice Atkin — ^It first of all makes certain acts treasons within 
the realm, declaring by words that the King is a heretic. 

Mr, Sullivan — ^Yes, and it constitutes some new treasons. 

Mr. Justice Atkin — ^Declaring it by writing is made a treason, and 
detaining from the King his castles within the realm ’laade a treason. 

Mr. Sullivan — There are a number of new treasons. 

Mr. Justice Atkin — ^And then it proceeds to section 6. 

Mr. Sullivan — ^That is the section I was coming to. The earlier* 
sections are not printed. 

Mr. Justice Atkin — ^You may take it that they are substantially the 
same as the treasons in 26 Henry VIII. 

Mr, Sullivan — ^Yes, it was practically a repetition, teaching that the 
King is a heretic, writing that the King is a heretic, depriving the King 
of the castles within the realm, and so on. Then it proceeds, “ And, 
“ moreover, be it enacted that if any of the King’s subjects, denizens, or 
“other do> commit or practice ’’—the nert words are important — “out of 
“ the limits of this realm in any outward parts ” — that is still 26 Henry 
VIII. — “ any of the offences which by this Act are made or heretofore nbw 
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standing in .force have been made treasons, that then such treasons, 
whatsoever they may or wheresoever they shall happen so to be done or 
oommitted, shall be inquired and presented by the oaths of twelve good 
and lawful men upon good and probable evidence and witness in such 
‘ ' shire and county of this realm, and before such persons as it shall please 
the King, his said heirs or successors, to appoint by Commission under 
' ' his great seal in like manner and form as treasons committed within 
‘‘this realm have been used to be inquired of and presented; and that 
‘ * upon every indictment and presentment f ounden and made of any such 
“ treasons and certified into the King^s Bench like process and other oir- 
“ oumstanoe shall be there made.*’ Again you get back to the Commission 
going out rather than to the Court of King’s Bench. But it is in terms 
practically the same as 26 Henry YIIL, and it extends to new treasons, 
and/or theretofore declared treasons out of the realm. 

Mr. Justice Atkin — suggest that the procedure in 26 Henry VIII . 
and in this section is procedure for getting the presentment rather than 
for getting a trial. It provides that they shall be presented, and then 
it shall be certified to the King’s Bench. 

Mr. Sullivan — ^Tes, and 5ien by 5 & 6 lidward VI. you would pro- 
ceed under 35 Henry VIII. It was the absence of procedure in 26 Henry 
VIII. probably that necessitated the* passing of 35 Henry VIII. That 
would appear to be the stumbling-block as to procedure between the two 
sections. Then, my lords, the Act of Mary I. swept away all statutory 
treasons, and restored Edward III., and 1 & 2 Philip and Mary, chapter 10, 
dealt, among other things, with the case of minors, which I need not 
trouble about, and it provided that all trials of treasons shall be according 
to the course of the common law. In the statutes again and again you 
come across the two matters of compassing death and levying war within 
the realm. The exception I previously cited to your lordships is 13 
Charles IL, chapter 1, where, apparently, having dealt with compassing, 
it provides as high treason the levying of war within or without the 
realm. Except for that statute, although the levying of war is dealt 
with in three other statutes, it is always within the realm, and 13 Charles 
11. , chapter 1, is notable as having extended the office of levying war to 
wi^out the realm. When you come to the Williamite statutes they also 
necessarily deal with war outside the realm, but they deal with it in a 
somewhat different manner. 9 William III., chapter 1, dealt with offences 
which are probably offences to be oommitted abroad, because it is an offence 
to go into France without a licence or to return from France without a 
licence, and to serve the Pretender in France, and the statutory provision 
is that the offence may be triable in any county — again the proc^uxe which 
is always the concomitant of the statute whi<i purports to create a crime 
outside the body of the county, “ And be it further enacted that where any 
“of the offences against this Act shall be committed out of this lealm 
“ the same may be alleged and laid, inquired of, and tried in any county 
“of this realm.” That enables you to allege a fictitious venue with 
regard to the crimes. As I have pointed out, up to the present the venue 
Is never a fictitious venue, it is always a statuifb-ry venue to be fixed by 
the King’s Commission ; but here the wqrds are, “ The same may be 
“alleged and laid, inquired of, and tried ih any county of this realm,” 
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That enables the proeeoution to lay a venue which is something akin to 
the fictitious venues in civil proceedings. Then, my lords, 13 WiUiam III., 
chapter 3, is also a statute which, deals with correspondence with the 
Pretender, giving assistance to him, and sending money to him. It 
winds up, “ That where any of the offences against this Act shall be 
'' committed out of this realm, the same may be alleged and laid, inquired 
'' of, and tried in any county in this kingdom of England.” Soldiers are 
on a somewhat different basis. In 1 Anne, Statute 11. , chapter 20, you 
find it made high treason with regard to persons in military service, an 
officer or soldier out of England, to correspond with the enemy or to give 
advice or intelligence. 

Mr. Justice Darling — Did the statute of 9 William III. create new 
treasons? 

Mr. Sullivan— I submit it did. 

Mr. Justice Darling — New treasons, and said they should be tried in 
any county? 

Mr. Sullivan — Yes, my lord. 

Mr. Justice Darling — ^What was the necessity for it? If you look 
at 35 Heniy VIII. that statute says, For as much as some doubts and 
questions have been moved,*' and so on, for a plain remedy, order, 
''and declaration therein to be had and made, be it enacted that all 
“ manner of offences being already made or declared, or hereafter to be 
" made or declared, by any of the laws and statutes of this realm to be 
" treasons, misprisions of treasons, or concealments of treasons, and done, 
" perpetrated, or committed, or hereafter to l)c done, perpetrated, or 
" committed by any jwrson or persons out of this realm of England, shall 
" be from henceforth inquired of, heard, and determined before the King^s 
" justices of his bench for pleas to be holden before himself by good and 
' ' lawful men of the same shire, where the said bench shall sit and be kept, 
" or else before such Commissioners and in such shire of the realm as shall 
" be appointed by the King’s Majesty’s Commission.” What was the 
necessity of that statute? 

Mr. Sullivan — ^The change of venue. Under the statute 35 Henry 
VIII. it was either where the King’s Bench were sitting, or else in a venue 
to be fixed by the Commission, if there was a special Commission. 

Mr. Justice Dablinq — ^Not where the King’s Bench were sitting. 

Mr. Sullivan — " Where the said bench shall sit and he kept.”' 

Mr. Justice Darling — " The King’s justices of his bench.” 

Mr. Sullivan — " To be holden before himself by good and lawful men 
" of the same shire, where the said bench shall sit and he kept.” Or, 
alternatively, such county as the Commissioners are appointed to sit. 

Mr. Justice Darling — My brother Lawrence suggests this probably 
means Middlesex — "Where the justioee of his bench” — ^that means the 
King’s Bench — " shall sit and be kept.” The King’s Bench long, ago 
followed the Sovereign. 

Mr. Sullivan — ^Yes, my lord. Alternatively, it is by special Com- 
mission in ihe shire apjjiointed by the special Commission. There ie a 
change made in William III. You may allege the venue. 

Mr. Justice A. T. Lawrence — Could you put it in any county ^ 



Sir Roger Casement. 

Hr. SulUvan 

Mr. Sullivan — You could put it in any county, and try it at common 
law, alleging what might be called a fictitious venue. 

Mr. Justice Darling — That is practically all it does, is it not? It 
saya you might have tried them, because this statute 35 Henry VIII. 
applies to treasons to be created, and therefore it would apply to treasons 
created in the reign of William III. 

Mr. Sullivan — ^Y es, my lord. 

Mr. Justice Darling — ^If it had not been for that statute they would 
have been tried in the King’s Bench sitting in Middlesex, or wherever the 
King might happen to be with his judges. 

Mr. Sullivan — Yes, my lord. 

Mr, Justice Darling — That statute says they may be tried in any 
county. 

Mr. Sullivan — ^Yee, I agree, 35 Henry VIII. would have enabled them 
to have been tried either where the King’s Bench was, or any special 
venue fixed by the special Commission. But at common law they would 
only have been tried in Middlesex. What I am pointing out is that by 
1 Mary all trials of treasons were to be at common law, and then when 
you come to the subsequent legislation for the purpose of complying with 
the common law, if you are going outside Middlesex, where the King’s 
Bench eat, you need a statutory provision that you may allege the venue 
as being in the place where you are trying him under the common law, 
otherwise you cannot try him under the common law. 

On the other hand, I was mentioning that soldiers were under, a 
different code. Apparently the first statute with regard to soldiers ia the 
statute of Anne, with the two different chapters, making it high treason 
for a soldier on land out of England or upon the sea to correspond with 
the enemy, or enter into relations with him, as it was extended by 3 and 4: 
Anne. There also the trial was to be as if ooininitted in a county to 
be assigned by the Commission that tries it. Those were to be Commission 
trials. That is in the case of soldiers. In 3 A 4 Anne there is a 
similar provision that it is triable in any county. 7 Anne, chapter 4, 
is important, because one of the cases cited is a case of soldiers. It is 
section 48, I think, but again I am citing from the collection of Queen 
Anne statutes, and they do not print the numbers of the sections. And 
''forasmudh as there is not any effectual provision made for the govern- 
''ment of Her Majesty’s land forces out of the realms of Great Britain 
and Ireland, be it further enacted and declared that if any officer or soldier 
"in Her Majesty’s army shall either upon land out of Great Britain or 
" upon the sea hold correspondence with any rebel or enemy of Her 
" Majesty, or give them advice or intelligence either by lettera, messages, 
" signs, or token, or any manner of way whatsoever, or shall treat with 
" such rebels or enemies, or enter into any condition with them without 
" Her Majesty’s licence or licence of the general, lieutenant-general, or 
"chief commander, then every such person so offending shall be deemed 
" and adjudged to be guilty of high treason, and suffer such pains and 
" penalties as in the case of high treason.” There we get into a special 
sode of laws, which we know grew into the Ariby Act which commenced 
vith the Mutiny Act, and made provision for high treason triable at 
lommon law, presumably under 1 Mary by a combination of the two 
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statutes with regard to soldiers. Then 7 Anne, chapter 21, provides 
specially for the trial of Scotsmen for treason, and they are to be tried 
‘‘ by good and lawful men of the same shire in like manner to all intents 
'' and purposes as if such treason had been done or committed in the 
“ same shire, where they shall be inquired of, heard, and determined.’^ 
That is practically the same power to lay the venue as in the statutes of 
Anne. 

Mr. Justice Bray — Do these later statutes throw any light on the 
question ? 

Mr. Sullivan — ^No, except to this extent, that even when you get 
to these later statutes, probably from too great caution, but still the 
caution is there, to provide venues — even when you get to the eighteenth 
centuiy — ^wherever you have a provision dealing with an outside crime 
(it is that feature that I am seeking to impress) — ^when you get into the 
eighteenth century you have the question of venue still being laboured to 
safeguard the administration of the statutes, notwithstanding all that had 
gone before. That question of the venue surviving so late does, I submit, 
throw a light on what the question of venue must have been when you go 
back some hundreds of years, and consider what was the state of affairs 
at the time of Edward III., when, even in the time of Queen Anne, Parlia- 
ment ig careful to see that there is a venue to try a foreign offence. 

Now, my lord, I propose to deal with the authorities in the nature of 
text-books, * and also with such cases as we have been able to find bearing 
on this subject. It is right that I should teU your lordships that between 
the years 1860 and 1870, at all events, subsequent to the passing of the 
Treason Felony Act, all the special statutes I have been quoting from, 
28 Henry VIII . and those extension statutes, have been repealed. 

Mr. JusTiOB A. T. Lawbbnob — ^Repealed by the Statute Law Revision 

Act? 

Mr. Sullivan — 26 Henry VIII, and 5 & 6 Edward VI. were repealed 
by the Statute Law Revision Act of 1863. 

Mr. JusTioE A. T. Lawrence— T hat is the method of repeal to which 
you are alluding? 

Mr. SuLUVAN — ^Tes, and as I mentioned in the course of my 
review of the statutes (I have not cited the statutes), again and agiun they 
have gone back to the statute of 25 Edward III. by clearing out all what I 
might call fancy treasons from time to time; I think four times in the 
course of the period I have covered. 

Now, my lord, the original idea, that adhering to the King's enemies 
was an offence that might be committed out of the realm, is, 1 think, to 
be traced to Coke, page 3 of the Third Institute. Having quoted the 
statute, he sums up the different heads of offence which, he says, are 
created by the statute. I want to call attention not otdy to the case 
of adhering to, but to the case immediately preceding it, whi<h, I presume, 
is the same authority, each part of the sentence having the same authority. 
He says the first concemeth death ; the second concemeth — and he sets 
out his catalogue ; the third is levying war against the King. That is 
his sole statement of itt I submit that, except under the statute of 
Charles 11. , which I gave your lordships as a notable exception, levy- 
ing war against the King was limited by the statute of Edward. III. 
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o levying war against tlie King within his realm. But Lord Coke states 
t at page 3, “ The third is levying war against the King,” without any 
imitation of any sort, kind, or description. The words are always the 
same. “ Or if a man do levy war against our Lord the King in his 
' realm, or be adherent to the King’s enemies in his realm, giving to them 
I' aid and comfort in the realm or elsewhere, and thereof be probably 
attained of open deed.” Coke, at page 3, sums up the third as levying 
war against the King without any limitation of any kind, sort, or descrip- 
tion. The fourth is adhering tO' the King’s enemies within the realm or 
without, and declaring the same by some overt act. Tour lordships see 
that it is not a quotation of the words of th© statute, but he purports in 
the following pages to cite the statute verbatim, and to comment upon 
each sentence and phrase of it, but the strange thing is that at the bottom 
of page 10, paragraph 15, where he deals with this matter which we have 
to discuss before your lordships he inisquotes the statute, '' Ou soit 
adherent as enemieB nostre seigiviour le floy, a eax donant aide et 
“ comfort <71* son. roMme et aylors.^* 

Mr. Justice Dablinq — ^Is that the way he cites it? 

Mr. Sullivan — ^Y es. 

Mr. Justice 1>a»ling — ^He leaves out the words '' en son roialme.^^ 

Mr. Sullivan — ^He does. 

Mr. Justice Dabling — ^Does he put it in inverted commas? 

Mr. Sullivan — ^Has your lordship the Third Institute before you? 

Mr. Justice DAELiNca — ^No. I have a print of the statute. My 
brother Atkin and I have been to the Hecord Office, and we have read the 
original of this statute in Norman French, and, more than that, we have 
compared it 

Mr. Sullivan — Compared it with the reproduction? 

Mr. Justice Darling — ^No, compared it with the Parliamentary Boll 
of the same date, which probably was written rather before it ; and we care- 
fully observed the writing and the punctuation, if that is worth anything. 
There is a little difference. It is not only Lord Coke who misquotes 
things, because,, if tou take the Statute Boll and the Parliamentary Boll, 
which the Becord Office people treat as quite contemporary — nobody knows 
for certain which is the earlier, but, from inquiries made, they think that 
the Parliamentary Boll was the original, and that the Statute Boll was 
copied from it — ^the Parliamentary Boll says, Donant a eux ou ctmfort 
en son roialme ou par aylors^'^ and the Statute Roll says, Donant a 
eux aide et comfort en son roialme ou par aylorsJ^ 

Mr. Sullivan — I conceive there might be a question arising on that 
limb of the sentence, but what I wish to point out is that in the Third 
Institute, printed in italics, and purporting to be the statute when he 
comes to deal with it, sentence by sentence, he prints the statute bit by 
bit in inverted commas, in brackets, and in italics. 

_Mr. Justice Atkin— I do not think it was in inveitod commas in the 
original. I am looking at the fourth edition, and I fancy it’’ was almost 
the same printed in bold print in a kind of bracket, 

Mr. Sullivan — It is italicised in the editiofi I am reading from. 

Mr. Justice Atkin — ^What is the date of your edition? 

Mr. SuLUVAN — 1809. 
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Mr. Justice Atkin — TLo fourtli edition is 1669. 

Mr. Sullivan — In paragraph 15 the words In his realm ” are left 
out, and if, indt^d, the statute is quoted truly at the top of the disserta- 
tion part the dissertation, is justified in all its entirety. If you leave 
out those words in hitj realm ’’ of thq statute, leaving them out in the 
first part, and including them in the second only a& being descriptive of 
the whole sentence, tlien I cuuld have no case on this branch of my argu- 
ment at all. Hut it is because the statute includes those words that 

I submit the meaning of the statute is perfectly plain, and you 
can only arrive at a conclusion in favour of Lord Cokers statement of the 
law by arriving at the conclusion that in truth the words in his realm 
ought to bo left out of the statute in order to make the sense that Lord 
Coke s<jiys the statute l)ears ; because 1 do submit first and last that w'hat 
your lordships have to do is to read the statute and form your opinion, in 
the first instance,, whether, on your first reading of the statute, it does 
not convey a perfectly clear meaning to your mind. If it does that, that 
is the meaning of the statute. 

Mr. Justice Darlino — ^Wliat becomes of the maxim, “ Second thoughts 
“ are best ’’1 

Mr. Sullivan — It does not apply to the reading of statutes, because 
I think what Lord Esher said in the oonstruotion of a will is perfectly true 
also with r(^ard to statutes. “ This case,** he said, “ would be a per- 
“ feotly plain case to any man who did not commence by confusing his 
mind w'ith reading a largo number of other cases.'' 

Mr. Justice Darling — Tliat is a dangerous doctrine when you have 
been addressing the Court- for tw’o hours. 

Adjourned for a short time. 

Mr. Sullivan — When the Court adjourned I was pointing out that 
when it comes to the detailed commentary on page 10, Coke first of all fails 
to quote in what obviously purports to he a quotation from the statute 
the limitation ^ wdthin the realm," and leaves it "or be adherent to the 
King's enemies, giving to them aid and comfort in the realm or else- 
" whe^." That, of com'se, completely alters the meaning of the statute. 
It is right to say that the dissertation upon the statute then follows as a 
matter of course upon lines which have been apparently approved by 
citing the statute wdth a clause omitted. If the clause were included the 
comrnent on the whole of the statute as it would then stand would, I 
submit, be more valuable, but for any writer to comment on a clause 
which he first misquotes is a dangerous proceeding, which is apt to lead 
him astray. 

Mr. Justice Atkin — lie Jias already at page 1 set out the statute 
con'ectly, and he has translated it coiTCctly, and this is only a part of 
his commentary where ho purports to set out some of the words. 

Mr. Sullivan — That 1 had stated.’ He quotes the whole statute on 
page 1, and at page 3 he summarises, and on page 10 he purports to deal 
with this clause. It is the commentary under this clause which has become 
the foundation of what I-eubmit is the plain error of the writer, " This 
it explained, viz., in giving aide and comfort to the King’s enemies 

^'within the realm or without; delivery or surrender of the King’s castles 
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or forts by the King's c-aptaine thereof to the King’s enemie "within the 
** realme or without for reward, &:c., is an adhering to the King's enemy, and 
'' consequently treason declared by this Act." These cases that he cites 
of the delivering of castles are oases, I submit, not at common law at all, 
but within the jurisdiction of the constable and marshal without doubt 
or question, and therefore no difficulty applies to those oases, for the 
juri^iction of the constable and marshal was not limited by any question of 
venue or by the rules of the common law. It ie for that reason that I 
cited the passages from Viner. 

Mr. Justice Atkin — ^You could appeal a man for a crime committed 
abroad before the constable and marsh^. You oould not have an appeal 
for a crime unless it was a crime. 

Mr. Justice A. T. Lawrence— Your argument is that it is not a crime. 

Mr. Sullivan — ^My argument is that it is not a crime in the sense in 
which we are dealing with it, namely, it is not a matter to which the statute 
refers, because, I submit, the statute refers to the administration of the 
King's Courts of the common law within the realm. 

Mr. Justice Atkin — If you could have an appeal before the marshal 
for treason committed abroad, what was it that gave you power to appeal 
him for treason, except on the footing that it was a crime or a wrong ? 

Mr, Sullivan — ^The jurisdiction of the mardial was really a jurisdic- 
tion for persons, originally, at all events, who were serving His Majesty 
in a military expedition. 

Mr. Justice Dabung — Take the very case you are arguing now, the 
case of Casement. Is your point this, that he oould not be tried in the 
Kingly’s Bench, as he was tried, but he oould have been lawfully tried by 
virtue of a special Commission issued by the Crown? 

Mr. Sullivan — ^N o, that is not my argument. 

Mr. Justice Darling — Why not? 

Mr. Sullivan — ^M y argument is that he is indicted as having com- 
mitted an offence against the statute of Edward III., and that the matter 
alleged is not an offence within the statute of Edward III, 

Mr. Justice Darling — ^The statute of Edward III, says that it may 
be an offence to commit certain treasons outside the realm — “ within the 
realm or elsewhere," that is outside. The statute says there may be 
such crimes, there may be such treasons, how could they have been tried ? 

Mr, SuLLiVAK — I submit the statute does not say that. 

Mr. Justice A. T. Lawrence — ^You read the word “elsewhere" out 
of the statute altogether, 

Mr. Sullivan — ^No, I had better deal at. once with the construction 
as I submit of the statute. The statute deals first of all with levying war, 
and it is limited within the realm, 

Mr. Justice A. T. Lawbbnob— It begins by compassing or imagining 
the King’s death. 

Mr. Sullivan — ^Yes. 

Mr. Justice A. T. Lawrence — ^It does not limit that to within the 
realm. 

Mr. Sullivan — ^It is unlimited in tenntf, but would have to be 
administered by the common law Courts, and in respect of the limitation 
of the declaration of treason theretofore made by the common law Courts, 
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fto that men within the King's peace may know what acts are treason 
and what are not. lliat would be limited in the way I argued this 
morning. It would be limited to the Courts that could take cognisance 
of such acts as would constitute evidence of compassing, but in terms it 
is not limited as to place, and is outside the realm, probably because the 
King's dominions extended far outside the realm, and with regard to 
compassing might apply to compassing both in Scotland, Ireland, Wales, 
and France and other of the King’s dominions. 

Mr. Justice Darling — You say the King's dominions extended far 
outside the realm. Were the counties which ultimately became the 
United States of America within the realm or without? 

Mr. Sullivan — ^They were without. 

Mr. Justice Darling — New Hampshire was one of them. That was 
without the realm, 

Mr. Sullivan — Outside the realm. 

Mr. Justice Darling — ^There was no doubt about that. 

Mr. Sullivan — I do not like to affirm that any proposition is without 
doubt. Lord Coke has not dealt with it. But I submit they were not 
part of the King’s realm. They were part of the King’s dominions, and 
when you read the statutes, as far as the statute of Edward IIL goes, I 
think you will see that there is a clear line of demarcation both of 
administration and of principle as to what acts are committed within the 
realm and what acts are committed outside the realm. 

Mr. Justice Darling — ^You are asking us to adopt the view of this 
statute which many people have considered before any of us here present. 
Have you got Arohbold among your other books? 

Mr. Sullivan — Yes, my lord. 

Mr. Justice Darling — If you turn to page 1033 you will see this, and 
that is why I asked you where New Hampshire was — ‘‘ In 1775 tke law 
'' officers (Thurlow, A.G., and Wedderburn, S.G.) had been informed that 
“in 13 Anne an Act against high treason had been passed in the province 
“of New Hampshire; that the said Act was disallowed by Order in 
“ Council in 1718 ; that it was conceived there was no law of that province 
“ at present existing for the trial and punishment of that offence. They 
“ were asked in what manner it was proper to proceed against persons for 
“ high treason oommitted in New Hampshire. They replied, *We are 
“ ‘humbly of opinion that it requires no Act of a provincial Legislature 
“ ‘ to constitute the offence of high treason in any of His Majesty's planta- 
“ ‘ tions. The crimes may be prosecuted in the Superior Court of New 
“ ‘ Hampshire (which by 2 William III. hath the full criminal jurisdiction 
“ ‘ within that goveamment which His Majesty's Court of King’s Bench 
“ ‘ exercises here), or in this country in the statutes of 36 Henry VIII.., 
“ ‘ as the occasion may require.’ ” 

Mr. Sullivan — Yes. Surely, does not that confirm the view I pre- 

sented to the Court, that New Hampshire was outside the realm? 

Mr. Justice Darling — ^Yes, but what becomes of your argument? 
New Hampshire is outside the realm, and Lord Thurlow and Lord Lough- 
boorough, as I think he waa’^afterwards, say that for treason committed there 
you may indict him and prosecute him here, because he has committed the 
treason outside the realm, he has committed it elsewhere. 
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Mr. SULLIV.AK— Yes, under 35 Henry VIII. 

Mr. JusTiOB SciBtJTTON— What made it treaaon in New Hampahire? 

Mr. Sullivan — 26 Henry VIII. 

Mr. Justice Atkin — ^No, aocording to you, the effect of that was done 
away with by 1 Mary. 

Mr. SumvAN — ^No, 1 Mary I did not open in terms to your lordships. 
1 Mary provided that no acts ^ould be treason except the acts mentioned 
in the statute of Edward III. 

Mr. Justice Atkin — ^But it still leaves it treason if committed abroad. 

Mr. Sullivan — Yes, I submit that is the meaning of the statute. No 
act is to be deemed an act of treason except suoh acts as are specified — 
Prom henceforth no act, deed, or offence being by Act of Parliament or 
** statute made treason, petit treason, or misprision of treason by words, 
writing,” and so forth, but only such as be declared and expressed 
to be treason, petit treason, or misprision of treason in or by the Act 
‘ * of Parliament or statute made in the twenty-third year of Bang Edward 
“ III.” What I have been quoting from is a collection of the several 
srtatut^ and pai^ of statutes now in force relating to high treason and 
“ misprision of high treason,” ordered to be printed by Parliament on 
the 20th April, 1709, and to be published when subscribed by the judges. 
So that I have just read to your lorddiips the statutes which include that 
statute of 26 Henry VIIL, and that is subscribed, as you will see, at the end 
by all the judges as being in their opinion, at all events, the statutes then 
current and in force. That is the view, I submit, of 26 Henry VIII. 
Such acts as weore treasonable acts imder the statute of Edward III., under 
the statute of Henry VIII. were treasonable acts wherever they were com- 
mitted. 

Mr- Justice Atkin — ^I stiU do not follow what your answer is to my 
brother Scrutton. If this opinion is correct, this assumes! that there is 
such a thing as committing treason out of the realm. 

Mr. Sullivan — That is perfectly true, 

Mr. Justice Atkin — A nd that it could be tried in England. 

Mr. Sullivan — ^Yes, in 1775. 

Mr. Justice Atkin — ^You say it does not follow that the form of treason 
is adhering to the King’s enemies out of the realm. 

Mr. Sullivan — That is one of my arguments, that compassing being 
unlimited is a thing that might tahe place anywhere, but that treason of 
adhering is limited by the statute to taking place within the realm, and 
it is triable 80 _ long as being adherent is the offence, which is the state of 
mind existing in the individual ; and the extent of the jurisdiction given by 
tlie stetute was that you might try and inquire into his state of mind in 
the light of events which might have taken place either within the realm 
or without the realm. That is to say, the aid or comfort he might have 
given which would be evidence of his adherence need not be aid and comfort 
in the place where he is, in faiot, adhering within the realm, but might be 
rendered to the enemy outside the realm. 

Mr. Justice A. T. Lawrence — ^Do you say there are two substantive 
treasons in that branch of the section? ** 

Mr. Sullivan — No, one. Being adherent is the only one" 
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Mr. Justice A. T. Lawrence — that is so, the “ elsewhere ” applies 
to it. 

Mr. Sullivan — ^The elsewhere applies to the aid and comfort, which 
is the overt act by which you prove the adhering. 

Mr. Justice A. T. Lawrence — ^You cannot have a trial for treason 
without an oveit act, can you? 

Mr. Sullivan — ^N o. 

Mr. Justice A. T. Lawrence — ^You say the first branch of the thing is 
a treason which you cannot try? 

Mr. Sullivan — Oh, no. 

Mr, Justice A. T. Lawrence — ^Either it is one and the same treason, 
or it is two treasons, one of which you cannot try. 

Mr. Sullivan — I submit that there is only one treason. 

Mr. Justice A. T. Lawrence — That is adhering. 

Mr. Sullivan — ^Yes. You may prove that he is adhering within the 
realm, but acts which have taken place outside the realm — ^inside or out- 
side. The offence is, Or be adherent to the King’s enemies in his realm, 
“ giving to them aid and comfort in the realm,” or outside of it. His 
adherence may manifest itself by his giving aid and comfort either within 
the realm or outside of it. 

Mr. Justice A. T. Lawrence — But you have to say that it cannot be 
an adherence within the realm as a triable offence. 

Mr, Sullivan — ^If he is in the realm and is adhering to the King’s 
enemies he is, being within the realm and within the King’s peace, 
giving aid and comfort to the King’s enemies anywhere. The idea of 
treachery which underlies it is there apparent. The treachery consists 
of the man being within the protection of the King’s peace, in his realm, 
and nevertheless assisting the enemies of the realm by giving them aid 
and comfort. He assists them by his presence in the realm, just as in the 
first case, and, indeed, the six other cases reported. His being within the 
realm enables him to get the information or to get the material which 
becomes useful to them, although they may not be within the realm at 
all, and his adherency and his work within the realm may not be mani- 
fested within the realm, although the offence is committed within the 
realm, and, in order to prove the offence, it may be necessary to show 
the events taking place in places not within the realm. But the offence 
which you are proving by evidence of acts outside the realm is nevertheless 
an offence taking place within the realm by the man who within the realm 
is collecting information of a private character, matters of that descrip- 
tion, or perhaps it may be stores, and letting that information or letting 
that aid or co^mfort go to the enemies of thei^alm who may be outside. 
But the tyirt) must be inside. It is his action, his state of mind, his 
treachery, that is being committed within the realm where he is, although 
it is manifested by something which takes place, . owing to« his agency, 
outside. 

Mr. Justice A. T. Lawrence — do not follow you. You can only 
show it by some overt act or other. 

Mr, Sullivan — ^Take j;he overt acts in the oases that have arisen. 
The reported cases that have arisen have all been cases of persons within 
the realni collecting information as to the disposition of the King’s forces 
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or ships within the realm, or matters of that kind, which -would be useful 
for an enemy to know, and transmitting that to* the enemy outside ; just as 
in the first oas© I quoted of the person who came into the King’s Council 
and ascertained the King’s secrets and then transmitted thena. 

Mr. Justices Atkin — In those cases of sending information, is not the 
overt act laid as being within this country, as a rule? 

Mr. Sullivan — In the reported cases, yes. 

Mr. JusTiCB A. T. Lawrbnce — Eveiy act done within this country 
must be an overt act within this country. 

Mr. Sullivan — But, my lord, the statute would provide that even if 
you could prove no overt act within this country, and if your ofEence was 
something which took place elsewhere, in Flanders or in France, you could 
prove that the man was adhering within the realm by reason of something 
set on foot by his agent -within the realm that manifested itself outside 
the realm. You might show, for instance, that he within the realm had 
contrived that stores and munitions or something of that sort had reached 
the enemy outside the realm where the enemy was. You could show that 
he within the realm had collected information, and although you could 
prove no overt act within the realm, you could show that he was doing 
that and adhering by showing that information which only could have been 
collected by him, and for a treasonable purpose, had, in fact, reached an 
enemy that was never within the realm at all. There the overt act was 
outside, but the crime was committed by the treachery of the man who 
never left the realm. 

Mr. JusTiCB ScRUTTON — In your view may the crime of adhering within 
the realm b© proved by overt acts entirely elsewhei'e? 

Mr. Sullivan — ^Y es. 

Mr. JusTiOB ScEUTTON — What meaning do you give to within the 
''realm ” supposing all that was proved was that a man elsewhere had 
assisted the enemy? Is it necessary to prove presence in the realm, or 
what? 

Mr. SuLUVAN — It is necessary to prove that he was within the realm. 
He must be present within the realm in committing the offence, although 
the overt act by which you show what he was concerned in within the 
realm might be an overt act completely outside the realm. He must be 
within the realm. The adherency is a matter personal to the man. It 
is the man who is doing the adhering, and he must be within the realm. 

Mr. JusTiOB A. T. Lawrences — It is the man who is doing the treason. 

Mr. Justice! Beat — If the indictment in this case had bwn for adhering 
within the realm, that could have been proved by the acts he did in 
Germany. 

Mr. Sullivan — ^Not that he did, but if you found that he was within 
the realm you might prove by acts in Germany that he who had never 
been in Germany at all — ^that X.Y.Z., who had never been in Germany at 
all, was guilty of adhering to the King’s enemies who were in Germany, 
and assisting them, although he himseH never went there and never went 
outside the realm; and you could prove that by events which took place 
in Germany from which an inference could be drawn that he remaining 
at home was, in fact, assisting them and adhedtbg to them. 

Mr. JusTiOB A. T. Lawksnosi — H ow could you do that? It is an 
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mpossibility. It would not admissible evidence. Unless he was con- 
xeoted with the aot he could not be charged with it, 

Mr. SuLLiVAur — ^Tahe any concrete case of sending information. 

Mr. JusTic® A. T. Lawrence — ^That is an act done in this country. 

Mr. Sullivan — The overt manifestation of that act done within this 
country might not be manifest within the country at all. 

Mr. Justice A. T. Lawrence — It is either an act of his or it is not. 

[f he is within the country doing the act, then the act is done within the 
x>untry. 

Mr. SuLLTVAN — The overt act by which you show that he within the 
xmntry was adhering may involve the investigation of things that happened 
not within the country, but in Germany. Take the case of conveying 
information as in the nine reported cases in which there has been adherence, 
rhey are all oases of supplying information by a person within the realm to 
the use of persons not within the realm. The overt act may be proved 
by the receipt outside the realm of information. You may prove acta 
done in Germany from which a jury would be entitled to infer that the 
man within the realm was responsible for these overt acts that happened 
outside the realm. 

Mr. Justice A. T. Lawrencb—How could he be responsible except for 
acts done by him? 

Mr. Justice Atkin — Are you suggesting the case of a man sending out 
an agent with a general authority to give money to the enemy? 

Mr. Sullivan — ^I was going to answer, my lord — The Queen v. Mulcahjf, 

Mr. Justice Atkin — ^Every time he gives money to the enemy through 
his agent who is abroad there is an overt act by the principal within the 
realm. 

Mr. Sullivan — ^In The Queen v. Mulcahy man who was convicted 
of treasonable practices in Dublin had never been within 3000 miles of 
Dublin at the time the acts were committed. His agent had done them. 
The aocused was, in fact, in America during the rising of 1867, and he 
was tried and convicted for it. 

Mr. Justice Sorutton — la there any case in which there is an overt 
act of adherence without the realm where the prisoner has not done some 
act within the realm? 

Mr. Sullivan — Some overt acts, yes. 

Mr. Justice A. T. Lawrence—How? I cannot think of it. 

Mr. SuLuvAN! — ^Take it that the prisoner being in America appoints 
an agent to do certain acts in Germany with the assistanoe of the Germans, 
and then the prisoner comes and remains within the realm. He is within 
the realm, and Ids agent is doing acts outside the realm. He does 
nothing within the realm. But if The Queen v. Mulccih/y is rightly decided 
the acta of his agent may he proved to show that he, although do^g 
nothing overtly himself, was adhering to the King’s enemies all the tints 
he was within the King’s peace. 

Mr, Justice Atkin — Mtdeah^ was a case of compassing. 

Mr. SuLUVAN — Tes. 

Mr. Justice Atkin — ^He was hot indicted for adhering, and the overt 
act was a conspiracy. • 

Mr. Sullivan — ^It was a peculiar case. 
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Mr. JusTiOB Atkin — I am looking at the report of the case of three 
English and Irish appeals. I have no doubt the indictment is set out 
correctly. The first count was feloniously compassing to deprive and 
depose the Queen, and then it sets out the overt act, that he did conspire 
to raise money and levy insurrection, and that he conspired to move and 
stir up certain persons in the United States of America to invade Great 
Britain. The second count was feloniously compassing and intending to 
levy war against the Queen in order to compel her to change her measures 
and counsels. The third count was feloniously compassing to move and 
stir certain foreigners to invade the United Kingdom. 

Mr. STrLUVAN — think your lordship will find that the levying war 
was, in fact, done in Dublin, where the prisoner was not. You will find 
that is so in the Court of Error, It only went to the Lords on a technical 
ground. 

Mr. JusTiCH Atkin — ^These were all fdonies under the Act of 2 Victoria. 

Mr. Stjmjvan — ^Y es, under the Act of 1848. I pointed out at the 
commencement of my argument there was no procedure in this statute of 
Edward III., and accordingly procedure would have to be at common law 
under this statute, “ Be adherent to the King’s enemies in his realm” 
is a clear de&iition of the offence. It is a state of being. It is solely 
a question of being adherent, relating to the attitude of the man. 

Mr. Jusnc® A. T. Lawbbnob — ^Y ou must read on beyond that to make 
it intelligible. 

Mr. SuniiivAN — am going to. 

Mr. JusTiCB A. T. Lawrence — ^It has to be probably attainted of 
“ open deed by the people of their condition,” How could you get a 
tieasonable deed unless you get the state of his mind? 

Mr. Sullivan — Giving i3iem aid and comfort in the I’ealm or elsewhere 
is, I submit, a' description of the nature of his adherency. 

Mr. Justice Darling — Is it not quite reasonable to suppose that these 
words, giving to them aid and comfort,” are words in apposition, words 
which explain what adherent is? 

Mr. Sullivan — ^Reading then in that way they are descriptive of the 
adherence. 

Mr. Justice Darling— Do you agree that is the way to read them? 

Mr. Sullivan — That is the way I think I am reading them. 

Mr. Justice Darling — Then let us see how you cani read them. You 
can read them that it means this, if a man be adherent to the King’s 
enemies in his realm by giving to them aid and comfoi-t in his realm, 
or if he be adherent to the King’s enemies elsewhere by giving them aid 
and comfort elsewhere. 

Mr. SuLLTVAN — submit that is a method of reading which would do 
violence to the context. I submit the way to read them truly as descrip- 
tive of what is adhering is to read them as being adjectival ; and reading 
it without the adjective it is, if a man be adherent to the King's enemies 
in his realm. 

, Mr. Justice Darling — ^That may be, but the thing to be explained is, 
what is meant by adherent? I thought you agreed just now that the 
words “ giving to them aid and comfort ” wdre to explain the adhering- 
Supposing somebody had said, What do you mean by adhering? Do 
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" you meaa my simply saying I approve of the King's enemies? " — ^no, 
that is not treason. The treason is defined as adheiing, and adhering is 
giving to them aid and comfort. If they are enemies within hia realm 
you are adhering to them if you give to them aid and comfort within the 
realm, and if they are enemies outside the I’ealm you are adhering to them 
if you give to them aid and comfort outside realm. My brother 
Atkin and I took the trouble to look at the Parliamentary Roll and 
the Statute Roll. They are both the same in this respect, that you 
get the words “ adherent as enemies nostre seigniour le Bay** 
and then there is a break. I mention this because there was a great 
deal of argument at the trial about commas and brackets. If you 
look at the original Norman French you will find there is a break. You 
do not see brackets or commas, but they put a transverse line right 
through. There is a break after le Boy en le roicUme,*^ and then comes 
“ doTbant a eitx aid ou confort m son roialme ou •par aillours^* But if 
you look at the Parliamentary Roll there is just the same break after m 
'' le roial'TM*^ and then comes dona^rvt a eux eid et confort en son 
Toialme,*^ and then another break, the equivalent of the bracket con- 
tended for at the trial by the Attorney-General. That break is drawn right 
through tlie line, and you get the words ou par aillours*^ If you 
look at the Statute Roll in -^at place where there is an undoubted break 
in the Parliamentary Roll there is a mark which we looked at very care- 
fully with a magnifying glass. It is not certain that it is a break just 
as it appears in the Parliamentary Roll, but we were inclined to think it 
wae a break, not made with a pen, but a break which had come by the 
folding- in the course of all these six centuries. If you put that break after 
donant a eux eid ou confort en son roialme " it is very much the worse 
for your argument. 

Mr. SuiiUVAiT — ^If anything can be inferred from that, but I under- 
stood brackets did not exist in the seaose of brackets. 

Mr, JusTiOB Darling — ^They are not brackets in the sense that they 
have not got a transverse line that runs at right angles, but there is a very 
distinct line drawn right through the line of writing, and that occurs every 
here and there where we should , now perhaps put what I think are called 
breaks in the print. Where we should put brackets these old scribes put 
a transverse line. It was very natural. They were doing it with a pen. 

Mr. Justice Aitkin — think they really are to represent commas; 
they are reproduced in the reprint of the statute as commas. The 
Statute Roll is printed in the revised statutes exactly correctly. I sup- 
pose you would infer, if there was any importance to be attached to the 
difference, that they corrected the Parliamentary Roll from that which 
is the authority, n^ely, the Statute Roll. 

Mr. SuLuvAN — It ought to be so, but I submit you cannot draw any 
infwence from punctuation. The whole matter will have to be deter- 

mined without any theory as to punctuation arising from a fortuitous 
<aixmmstanoe which is not the same in the two rolls, and, at all events, 
when your lordships are dealing with a penal statute, I humbly submit 
that crimes should not defend on the significance of breaks or of commas. 
If a crime depended on a comma, the matter should he determined in 
favour of th^ accused, and not of the Crown. , 
a ■ ■ 
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Mr. Justice A. T. Lawbwgq — ; lf you can give an intelligible reading 
to the words disregarding them, then that might be so. 

Mr. SuLuvAN — submit the meaning to be given is perfectly 
intelligible. Although the statute has been in force so many years, there 
is only one case in which even an indictment can be found, and until the 
year 1903 there is no case in which there had been an argument or judg- 
ment upon the meaning of this part of the statute. Although there had 
been on this limb of the statute nine cases, they were all cases of adherenoy 
within the realm, and the proof of communications and information collected 
within the realm, or attempted proof to the enemies outside. The mean- 
ing, I submit, is perfectly clear, and you must get rid of the words “ in 
''his realm ” altogether, and leave them out, as Lord Coke does, in order 
to arrive at his translation of them. 

Mr. Justice Darling — ^Lord Coke sets out first of all the statute quite 
oorreotly, and then he wants to tell you how it is to be understood, and 
when he comes to tell you how it is to be understood, seeing that at that 
point the words " en son roialme are not necessary to the understanding, 
he leaves them out, as one often does in reading the section of a statute 
in order to make clear what the meaning is, and then you read it in two 
branches. If the man is indicted for aiding and comforting the King's 
enemies within the realm, then it is necessary to say that the aid and 
oomfort must be given within the realm; if he is indicted for aiding and 
comforting the King’s enemies outside the kingdom, then you do not need 
the words within the kingdom. 

Mr. Sullivan — I submit if it is necessary in order to give it that 
meaning, or rather to prevent another meaning being apparent, to leave 
out these words, the Court in construing the statute cannot leave them 
out, but must take the meaning with those words in. If the words being 
in do not alter Coke's meaning of the phrase, there is no harm in inserting 
•them, and there would be no object in leaving them out if they were con- 
sistent with his phrasing of it. I submit that is the case, and " giving 
"both aid and comfort in the realm or elsewhere" is descriptive of 
adhering. 

Mr. Justice Darling — 1 agree with you personally if you stop at 
" oomfort." If you stop at "giving aid and comfort," yes, that de- 
scribes the crime of adherence ; but you do not want " elsewhere " for that. 
You want the "elsewhere" when you are describing the crime to be com- 
mitted elsewhere. 

Mr. Sullivan — Stopping at "comfort'’ and leaving out the adjectival 
phrase, " giving to them aid and comfort," how does ^e statute run? It 
rune "or by adhering to the King’s enemies within his realm, in the 
" realm or elsewhere." Why is there any repetition of " in the realm " ? 
I submit it is impossible to stop at the word " comfort," because then you 
would have a repetition of the words " in the realm," which would clearly 
be superfluous and unmeaning. Accordingly, to avoid repetition of the 
phrase, the repetition being unneeded, it is abrolutely necessary, I submit, 
to read the whole phrase as being adjectival, as being descriptive of the 
fact of being adherent, which act of being adhei;pnt is then clearly defined 
as being wi^in the realm. But let us consider Ais. What about levying 
war — " Or if a man do levy war against our Lord the King in his realm " ? 
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There the limitation, I submit, is perfectly clear. Is the adherency to 
be Bomething "wider than levying war? If he takes up arms, and you 
indict him under that limb of the sta-tute, it would be levying war against 
our Lord the King in his realm. If he does not take up arms he does 
something short of it ; but there is a much wider construction of the statute, 
according to Coke, and the man who takes up arms outside the realm is 
not guilty of levying war within the realm, but the man who gives him 
the information is guilty of the offence of high treason under the same 
statute. That is an anomaly. 

Mr. JusTiCH Dabling — Do you say that if a man levied war against 
the King in one of his Colonies he would not be guilty of treason, if he 
raised an armed force and levied war against the King, say, in Australia ? 

Mr, Sullivan — In every one of the Colonies he would n(jw be guilty of 
treason. There is no doubt about it. 

Mr. Justice Darling — Guilty of treason under this statute. Never 
mind any other legislation. 

Mr. SuLiJVAN — The levying of war was confined by this statute to the 
realm for the reasons I have pointed out. The phrase '' levying war” is 
repeated in Philip and Mary when we come to deal with compassing and 
levying war. Adherence does not seem to have been dealt with by statute 
at later periods, but compassing and imagining and levying war have been 
dealt with by legislation again and again. Levying war in the time even of 
Philip and Mary was within the realm. Within the realm means some- 
thing both with regard to levying war and adherence, and it .is a strange 
thing that the matter never until 1903 came up for argument, and was the 
subject of argument or judicial consideration prior to 1903, when rAcjftng v, 
I/ynch was decided, and in The King v. Lynch there was a ruling on this 
point on a basis which I do not think can he contended as sound. 

Mr. Justice Scbutton — In most of these cases the gentlemen who 
adhered to the enemies outside the realm took very good care not to oome in 
again afterwards. 

Mr. Sullivan — ^That would be the reason why no proceedings would 
be taken except for outlawry. 

Mr, Justice Scbutton — In one case an attempt was made to try him. 

Mr. Sullivan — ^That was a military governor, and, what is more, it 
was the castle at Calais, at that time an English borough returning two 
members of Parliament. 

Mr. Justice Scbutton — I was thinking of The King v. Eulton, 

Mr. SuLuvAN — In that ease it was a process of outlawry, but it was 
iihe same thing. Of course he could have come back an<l traversed his 
indictment, and if he had stood, his trial on the indictment his outlawry 
would have been quashed. He ia not tried and condemned on the indict- 
ment, but he is outlawed by process. The crime for which he was out- 
lawed is that he did not answer to the King’s writ. fie did not oome 
and stand his trial, and therefore he was outlawed. On the return to 
the writ he was outlawed for not coming forward to stand his trial. 

Mr. Justice Darling — If he had come to stand his trial he hswl, 
aooording to you, a, perfectly good legal objection to the indictment. 

Mr. Sullivan — ^H e had according to me. 

Mr. JusTtCB Darling — Why did not he come and take it? 
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Mr, SuIjLIVAU — I t is entirely my own oversight if I have not had my 
attention directed to it ; I regret I have not been a little more industrious 
recently as I might have been. One case referred to is 2Q Edward I., 
and the other' is 32 Edward L Then there is one in 8 Richard III-, and 
one in 38 Edwaid III. Those might be referable. 

Mr. Justice Scrutton — 33 Edward I. looks as if it were common 
law j it is before the statute. 

Mr. SuLuvAN — That would be before the statute, and so would be 
20 Edward I. Your lordship sees they are all Rolls of Parliament. 

Mr. JusncE Scruttoit — They are none the worse for that. 

Mr. SuLuvAN — They are not common law. The Courts of Parliament, 

my lord!, were not common law. 

Mr. Justice A. T. Lawrence — ^They are not proceedings of the common 
law Courts, but it does not follow that they did not administer the common 
law. 

Mr. SuLUVAN — They may have administered the common law, but they 
were not hoimd or limited by the common law. I endeavoured to point 
out on the statute of Edward III. that it had to be administered by the 
common law. One of the consequences, I submit, if you are compelled to 
hold the statute dealt with offences committed by persons within the 
realm, is that otherwise until 26 Henry VIII. he was not triable. The 
question of how it could be tried is dealt with on page 11, That is to 
say, out of the realm of England. But then it may be demanded, how 
** should at this time this foreign treason be tried? And some of our 
books do answer, that the offender shall be indicted and tried in this 
'' i>ealm where his land lieth, and so it was adjudged in 2 Henry IV, But 
** now by the statute of 36 Henry VIII., chapter 2 (which yet remains in 
force), all offences made or declared, or hereafter made or d^lared 
“ treasons, misprisions of treason, and concealments of treason, com- 
“ mitted out of the realm of England, shall be inquired of, heard, and 
determined, either in the King^s Bench or before Commissi oners in such 
shire as shall be assigned by the King.’* Now, the Crown cited below 
for the proposition that the trial might be had where his land was, Fitz- 
herbert’s Abridgiement, 5 Richard II., Trial 64 — Quare impedit by 
the King again^ one P., clerk, of a church in the bishopric of Durham, 
'' and setting forth how the bishop, who is dead, presented B.N,, his 
clerk, and th^ clerk died, and the chapel was collated upon a cardinal, 
“ namng his name, and on account of heresy and schism the church was 
** void, the temporalities being in Hie King’s hands, and therefore the 
“ presentation belongs to the King.” 

'Hiere is a long argument, in which there is in the course of the argu- 
ment an observation by counsel, which is the whole matter of the authority 
as far as can be ascertained from the perusal of it, that the trial might 
be held anywhere, especially where his land lies — I say with certainty 
that the Court has cognisance of this plea, and prove it because the whole 
Court Christian is one Court, and if a man is accused in the arches 
here^ in this country of a certain crime for which he is liable to 
deprivation, and then be appeals to the Court of Rome, and is deprived 
over there, this deprivation is triable in the King’s Court in ^ same 
way aa if he had been deprived in the arches, inasmuch ^ it is all one 
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* ' Court ; and if a man be an adherent to the King’s enemies in France his 
“ land is forfeitable, hia adherence will be tried where hie land is, as has 
" often been done with the adherents of the King’s enemies in Scotland; 
** and, sir, on my faith, if a man be a traitor his land* is forfeitable, and 
the lord has it by way of escheat; and it is reasonable, for if, when a 
''man is out of the faith of hia Sovereign Lord the King his land is 
" forfeitable, a mvlto fortiori when he is out of the faith of Grod.” That 
is the authority cited against us below, and the authority for the proposi- 
tion in Coke, that he could be tried where his land waa. When you come 
to deal with Hale, and especially with Hawkins, there was so much opinion 
as to how he should be tried that it is quite clear nobody knew how he 
oould be tried. 

Mr, JusTiOB Darling — Is that the authority referred to by Sir Edward 
Cofcel 

Mr. Sullivan — ^Yes; 5 Kichard HI., Trial 64. 

Mr. Justice Atkin — ^Before you go to Hale, there is a passage in 
Coke's Institutes, page 11, "It was resolved by all the judges of England 
" that for a treason done in Ireland the offender may be tried by the 
" statute of (55 Henry VIII. in England, because the words of the statute 
" be, all treasons committed out of the realm of England, and Ireland 
" is out of the reailm of England.” 

Mr. SuLUVAN — That is after 35 Henry VIII. The question that Coke 
is putting is prior to 26 Henry VIII. How could you try any of these 
treasons ; what were you to do 7 If the thing was a crime it ought to be 
^iable, and apparently they are casting about to try and imagine how 
it could be tried ; but with all the opinions how it could be tried, so far 
as can be ascertained, I am not aware in that period that it ever in 
truth was tried, and when you get to Hawkins, Hawkins finds himself faced 
with a number of different methods in which, it is alleged, it might be 
tried; and I submit the observation of Hawkins, so far from being an 
observation against me, is, in truth, a confession that nobody knew how 
you could try it until 26 Henry VIII. 

Mr. Justice Atkin — I thought it was the decision in Dyer that it 
oould not be tried. 

Mr, Sullivan — There was the opinion that it could not be tried. The 
opinion in Viner’s Abridgement is that it oould not be tried, and there it 
ended. It is 2 Dyer, 1316. In Coke, on piracy, he says this on page 
113, " Note, treason done out of the realm is declared to be treason by 
"the statute of 25 Edward III., and yet at the making of this Act of 
" 26 Henry VIII. it wanted trial (as by the preamble of this statute it 
"is rehearsed) at the common law." So apparently he expressed two 
different opinions in two different parts of the same volume. 

Mr. Justice Darling — D oes he say it wanted trial? 

Mr. SuLuvAN: — ^Tes, it wanted trial. 

Mr. Justice Darx.ing — ^What do you take that to mean 7 

Mr. Sullivan — That there was no way of trying it. 

Mr. JusTiCfB Darling — ^Why should not it require to be tried? 

Mr. SuLuvAN — The context is, I think, perfectly clear ; ae I say, it is 
►n page 113, under the heading "On Piracy," "Note, treason done out. 
' of the realm is declared to be treason by the statute of 26 Edward IIL, 
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'' and yet at the making of this Act of 26 Henry VIII. it 'wanted trial 
** (aa by ihe preamble of this statute it ia rehearsed) at the common law.” 
That la to say, it lacked trial, 

Mr. JnsTiOB Daiuling — D o you understand that to mean that it could 
not be tried at ,all? 

Mr. SuLLiviN — ^That it could not be tried at common la-w. 

Mr. Justice DARLiNa — ^What does that mean 1 It could not be tried at 

assizesl 

Mr. SuLLivAif — ^It could not be tried by common law Courts; it could 
not be tried within the realm any of the common law Courts when com- 
mitted outside the realm. 

Mr. Justice Darling — Whj could it not be tried by the Commission 
issued by the King! 

Mr. Sullivan — ^They could go to such places in Wales and Ireland in 
the King's dominiona, not shires and coimtlea — places that had not the 
bodies of counties. 

Mr. Justice Darling — ^Why could not they go anywhere! 

Mr. Sullivan — ^Because, your lordship sees, an act 'within the body of 
a ooimty is got into the county ; that could only proceed on venue. 

Mr. Justice A. T. Lawrence — Once you have got a Commission to try 
it in a ooimty you would have a venue. There would be no difficulty about 
venue then, 

Mr, Sullivan — ^Before the matter came to trial there had to be the 
procedure anterior to trial by which the accused would be brought before 
the Coiirt, and, as we know, the accused -was brought before the Court 
W procedure, which necessitated his neighbours bringing him before the 
dourfc. Of course, there were Courts which sat by Commission 'within 
their own jurisdiction. A constable, I take it, could act with regard to 
a matter which was not 'within the body of the county ; that is tibe case 
mentioned in Viner, If the matter was not -within the cognisance of the 
body of the county, you might have tried him at civil law in certain 
instances, but at common law a thing had to be done in the body of a 
county. 

Mr. Justice Scrutton — ^Perhaps I have misunderstood your argument, 
but Lord Coke says, at page 11, in the passage I think you read, ‘‘ And 
** some of our bool^ do answer that the offender shall be indicted and 
tried in this realm where his land Heth, and so it was adjudged in 2 
** Henry IV.'' Was it so adjudged according to the law in 2 Henry IV- ! 

Mr. Sullivan — ^As far as can be ascertained, I am instructed that that 
turns out to be the Welsh case ; we have tried to trace it. 

Mr. Justice Scrutton — ^Lord Coke evidently thought he had authority 
for that proposition, 

Mr. Sullivan — ^The reference, as far as we can discover, is in Henry 
IV., Coram Kege RoU. That is what I oited and handed to your lord- 
ship. 1 am told that that is so. If it ia the Welsh oase, it is rather hard 
to see why it is cited in such company. 

Mr. Justice Scrutton — ^They -were going to try him when he stole 
sheep, but when they proceeded to try him nobody appeared to offer 
evidence, and so he was acquitted. 

Mr. SuutiiVAN — ^He was charged. 
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Mr. Justice Scruttoit — ^He was charged with a number of things. 

Mr. Sullivan — ^He was charged with a sufficient number of things to 
have given the Court some work to do. 

Mr. Justice Scbutton — They could try him for stealing the sheep, 
but the prosecution did not call any evidence. 

Mr. Sullivan — ^The object of the proceedings against him was different, 
and the sheep formed a very small portion. The peculiar thing is the 
admission that he was not triable. 

Mr. Justice Atkin — ^Do you mean this admission in his Oomment on 
Piracy? You refer to the inconsistency in Sir Edward Coke’s comments 
on what he says in the part dealing with treason, and what he says when 
dealing with piracy. At page 113 he says, '' And yet at the making of 
this Act of 26 Henry VIII, it wanted trial (as by the preamble of this 
“ statute it is rehearsed) at the common law.”. If you look at the preamble 
of the statute, all that the statute said was that the traitors at sea could 
not be tried ; it goes no further than that. 

. Mr. Sullivan — He is obviously wrong. 

Mr. Justice Atkin — They could be tried before the admiral, who had 
exclusive jurisdiction, as I understand, over the higji seas, and therefore 
they could not be tried at common law; it is only by reason of the ex- 
clusive jurisdiction of the Lord High Admiral as it existed over the high 
seas. 

Mr. Sullivan — ^Yes, the statute itself expressly provides it is only 
referring to offences that were triable by the admiral according to the 
course of the civil law. 

Mr. Justice Atkin — That is traitors at sea, on the high seas. 

Mr. Sullivan — ^Yes, it is to remedy the course of procedure according 
to civil law. 

Mr. Justice Atkin — I do not suppose Lord Cokers Commentary pro- 
posed to go beyond the preamble. 

Mr. Sullivan — ^He refers to them as being traitors out of the realm. 
Will your lordships look at the strange references he gives? He refers to it 
as being treason done out of the realm. 

Mr. Justice Atkin — Yes, he does. 

Mr. Sullivan — If you transpose the statute and refer to it as 26 
Henry VIII. it would be more accurate, but even in that event it would 
not be accurate either. Certainly the statute he refers to only refers to it 
by the preamble set out. He is inaccurate whichever way you read it j it 
is by no means an accurate statement of the law, as it stood, if I may 
say so. 

Then the next matter in the text-books is in Hale, with reference to 
the sanie. 

Mr. Justice Atkin — ^Before you leave the Institutes, do you know the 
date of the Third Institutes? 

Mr. SuLLivAN^That I do not know, but I came across a passage in 
Kelyng, which suggested that paxt of the Third Institutes was posthumous, 
and the treason portion is mentioned in Kelyng^ 

Mr. Justice Atkin — If you do not know, do not trouble to find it now. 

Mr, SuLUVAN — ^It is mentioned in Kelyng, and especially with reference 
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) treason it says his posthumous statements are not accurate, above all, 
ith reference to his article on treason. 

Now, Halo deals with the matter at page 167 of the first volume — 
If an Englishman during the war between the King of England and 
France be taken by the French, and there swear fealty to the King of 
France, if it be done voluntarily, it is an adhering to the King’s enemies ; 
but if it be done for fear of his life, and that he returns, as soon as he 
might, to the allegiance of the Oi-own of England, this is not an 
adherence to the King's enemies within this Act. Clause 7, Edward 
III., Part I., membrane 15.” The references he deals with are 6 John, 
lembrane 19, and 7 Edward III., Part I., membrane 15 and membrane 9. 
he dates of all those are prior to the statute. Tlie first matter he refers 
) is 6 John, membrane 19, in inference to the confiscation of the lands of 
iQ barons in the time of John ; they are all prior to the statute. So 
ir as I can see there is nothing in that which involves the construction 
f what we are debating here, or the question of adherence without the 
ealm by acts done completely -without the realm; it is the forfeiture of 
lie baron’s land who elected to serve the French King instead of John, 
'hen 7 Edward III., membrane 9 and membrane 15. Those are two cases 
1 which there is a direction to deal with land which ha« been forfeited on 
he ground, apparently, that the two parties had been charged -with 
aving joined the Scots, whatever that may be at that date, and they 
rere to get back their lands on -the ground that they had not joined the 
loots. There is nothing to assist us in the smallest degree in that, 
^ossibly the charge against them was levying, wax in the realm, or it 
lay have been. 

Mr. JnsTiOE A. T, Lawrence — Against the Scots. 

Mr. SuLOTAN — ^The other items are taken from the Rolls of Parlia- 
aent; they are impeachments, and he deals with tliem ; they are inquiries 
nto the loss of castles. Your lordships see the sentences are not sen- 
ences pronounced in respect of treason. Then at page 168, just above 
he shoulder note to page 169, “ And note, though the charge were treason, 

* and possibly the proofs might probably amount to it, and 'Walsingham 

* tells us it was done by treason, yet the reason expressed in the judgment 
‘ against Weston only ” — ^then the judgment is set out — “ and the like 
‘ reason is expressed in the judgment against Gomeneys.” ^ '!^en, '' The 

* truth is ” — and this,, my lords, is most instructive — if it were de- 
' livered up by bribery or treachery, it might be treason, but if delivered 
' up upon cowardice or imprudence without any treachery, though it were 

* an offence against the laws of war, and the party subject to a sentence of 
'* death by martial law, as it once happened in a case of the like nature 

in the late times of trouble, yet it is not treason by- the common law, 
unless it -was done by treachery; but though this sentence was givra m 
terrorem, yet it was not executed ; it seemed to be a kind of lyiilitary 
^'sentence though given in Parliament, like un-fco tha;t of the Baron 
Oraystock, governor of Berwick.” There is’ also another case which 
be cites, and then at the top of page 169, ” This also seemsi rather a 
sentence of council of -war than a judgment of high treason ; and thus 
'' far touching the treason of adhering to the King’s enemies within the 
land and without. Touching the trial of foreign treason^ tiz., adhering 
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to the King's enemiee, as also for oompasaing the King’s death without 
'' the kingdom at this day, tke statutes of 35 Henry Vlll., chapter 2, hath 
aujflfioiently provided for it.” Then he cites Storey* s case, But at 
common law he might have been indicted in any county of England, and 
“ esp^ally where the offender’s lands lie, if he had any.” That is 6 
Richard II., Trial 58, in Fitzherbert’s Abridgement, the case I have cited 
to your lordships. 

Mr. JusTiOB Dablingi— What do you say to this ; this is Chief Justice 
Hale? 

Mr. Justice Sordtton — ^You say that Hale followed Coke, and that 
Coke was wrong in his law, and you say that without looking at the 
authorities he dtes. 

Mr. Justice Darlinc — ^Is not it rather a cavalier way of disposing of 
Coke and Sir Matthew Halel 

Mr, Justice A. T. Lawbbnob — ^I t is not the way one has been acous- 
oomed to hear them dealt with. 

Mr. Justice Dabling — ^What do you say to Lord Coke and Sir Matthew 
Hale, and %.hat do you say to Chief Justice Dallas? We have read the 
arguments below, and one sees how Lc.>rd Coke and Sir Matthew Hale were 
treated ; I was wondering if we ought to treat them in that way. There is 
a case of Burt v. Canaryt in the first volume of Broderip and Bingham’s 
Reports, at page 570, where Chief Justice Dallas says this, “ We are told 
that we must look to the authorities, and find what we can in the books 
upon the subject. Now, if the authority of Lord Hale and that of Mr. 
Serjeant Hawkins are to be treated lightly, we may be without any 
'' authorities whatever. With respect to Lord Hale, it is needless to 
remind those whom I am now addressing of the general character for 
learning and legal knowledge of that person, of whom it was said that 
what was not known by him was not known by any other person who 
preceded or followed him, and that what he knew he knew better than 
any other person who preceded or followed him. With respect to Mr. 
“ Serjeant Hawkins, we know his authority. These are books which are 
''in the hand and head of every lawyer, and constantly referred to on 
" every occasion of this sort. I must, therefore, look to these books; 
" and I shall proceed to examine the eipowtion given by text writers of 
"the words of those statutes and the commission of the peace.” Chief 
Justice Dallas took a rather different view of Sir Matthew Hale and Serjeant 
Hawkins from that which you ask this Court to take. 

Mr, Sullivan — ^My loi^, it is not the first time that a CoTirt has been 
asked to differ from an opinion expressed by Coke. 

Mr. Justice A. T. LAWKENOB-^There have been shoals of law reformers 
since that day, who have all had these authorities before them, and they 
have not reformed the law in the way one imagines they would have done if 
they had not treated these statements as good law. 

Mr. SuLUVAN — ^Probably. My lord, what I intend to point out to 
the Oofurt is this, that when you are dealing with a statute, that is the 
authority; the statute is there itself, and it is its own prime expositor. 
Lord Coke was not a contemporary with the astute, and his speculative 
opinion, if it turns out to be a sjpeoulative opinion, cannot possibly con- 
trol the construction of a statute, which as far as research can go, until 
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5 year 1903, 'was never conatrued, after argument, by judgment, I 
ree tbat if you could find that the la'w has been acted on in . a certain 
y for a great number of years, that would influence you in acting in 
isonance with the views of great text writers, that would influence a 
urt to a very great degree; but if the law as pronounced by them 
3 not been acted on, if it haa not come in question to be acted on, 
the matter has not arisen, the observations even of great lawyers like 
■ke and Hale on the ooustruotion of a statute which has not oome before 
cenoh to be canvassed and debated, I submit, is of far less authority than 
air opinions upon matters of other kinds. Sir Matthew Hale purports 
give authority for his propositions. One is, of course, conscious of 

0 absurdity of the situation of declaring that there was a crime of whioh 

1 Court oould inform itself ; the thing is contradictory. A crime that 
nnot be judicially pronounced to be a crimes is not a legal offence of any 
nd, and accordingly both Coke and Hale are found facing what is clearly 
difficulty in their own minds. If this were so, and there was a crime 
•mmitted entirely outside of the King’s dominions and outside of the 
aim, how did it come to be a crime, how was it pronounced to be a crime, 
r without pronouncement it could not be a crime? They answer it by 
ying the only answer we can find to it is that he might have been 
.dieted in any county of EngUnd, especially where the offender owned 
nd, if he had any, and there is the reference to 5 Ridiard II., Trial 54, 
hich w^hen we refer to it is the observation of <^unsel arguing in a case 
here the matter does not arise. If that is the best foundation that can 
3 found for getting over what is obviously to the mind of every person 
tremendous difficulty in extending the statute outside of the realm, and 
you go to that authority on which they express that opinion, and you 

nd that the authority carries you very little distance, if any, in tiiat 
irection, and it is simply the observation of counsel arguing another case 
X which the matter does not arise, and is not applicable, that becomes the 
>le authority, because they cite it as being the authority themselves for 
proposition, whioh I submit is contrary to the long string of statutes 
'hich I have cited to your lordship. 

Mr. Justice Atkin* — Does Sir Matthew Hale deal with the case in Dyer, 
t page 316, at all I I think Lord Coke does cite that as contrary to his 
iew. 

Mr. Sullivan — ^H e cdtea it. 

Mr, Justice Atkin — ^Perhaps you will deal with that later on. 

Mr, Sullivan — I am going to cite that later on. The citation from 
)yer is not the same one ; that is Storey* s case. 

Mr. Justice Atkin — ^That was foreign treason, compassing the King's 
Leath. 

Mr. Sullivan — Yes, and, secondly, as your lordship sees from the 
late, it was clearly within the statutes then current. 

Mr. Justice Atkin — ^Either on the footing that the Act of Edward III. 
nade it treason, because it did not limit it to being within the realm, or 
>n the footing of 23 Henry VIII, 

Mr. Sullivan — ^Tes; ^ any event, it was clearly not demurrable in 
13 Elizabeth. So far from being an authority against me, I submit the 
passage in 2 Hawkins, at page 306, is a strong authority in my favour — 
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It seems to have been a great doubt before the making of the statute 
36 Henry, chapter 2, in what manner and in what place high treason done 
'' out of the realm is to be tried. For some seem to have holden that 
it was triable only upon an appeal before the constable and marshal,” 
There is the first alternative, and it negatives common law because the 
constable and marshal were not common law — Others, that it might be 
tried upon an indictment, laying the offence in any county where the 
King pleased; and others, that it was triable by way of indictment in 
" that county only wherein the offender had lands. There are his 
authorities, and if one is right the other two are wrong; they are all 
brigaded to the same extent. But, surely,’* says the coxnmentator, " it 
cannot reasonably be doubted but that it was triable some way or other; 
'' for it cannot be imagined that an offence of such dangerous consequence, 
and expressly within the purview of 25 Edward III-, should be wholly 
'' dispunishable, as it must have been if it were no way triable,” That 
is looking at the matter through the wrong end of the telescope, with all 
respect. 

Mr. Justice Scrutton — ^What is the authority which Serjeant Hawkins 
gives for the country? There is the Third Institute, which I know. What 
is the other authority before that? 

Mr. SuLLiviLiT — ^We have consulted the highest authority in historical 
law, and we are not able to answer. Professor Holdsworth was unable, 
to translate it, we were told. 

Mr. Justice SoBUTroN — Have you tiied the librarian of the Bar Library? 

Mr. SuLLivAiJ — I do not know if my friend, the Attorney-General, 
knows it. 

The Attornet-Genbral — No, 

Mr. SuLuvAN — At least, I am mnning in goodly company. With all 
respect to Hawkins, he looks at the matter from the wrong end. He 
says, this being a oriine, surely it must be punishable. A consideration 
of the development of the laws of crime will show that it was by reason of 
being punitshable a thing was a crime, and it waE by reason of the legal 
consequence operating through the Cburts of justice that put acts into 
categories of. crime and felonies and treasons. 

Mr. Justice A, T. Lawrence — ^Is that correct ? Do you say it was a 
crime becatise it was punishable? 

Mr, Sullivan — ^That, I submit, is the only test known to the law, 

Mr. Justice A. T. Lawrence — I should have thought it w^s exactly 
the converse — that it was only punishable because it was a crime, 

Mr. Sullivan — He assumes it was a crime, and then says it would be 
a dreadful , thing if it were not punishable. 

Mr. Justice Darlino — ^He does not say it would be a dreadful thing. 
He says various lawyers have disputed, as they will, technically : here is 
a man guilty of a crime, how are you going to try him? Then Hawkins 
says these people have disputed, but surely he must be triable one way or 
another, and why decide amongst these people? It may be you oould 
try in mere than ono 6f the ways. The King could certainly issue a 
special Commission to try him. 

Mr. JpsmoB Brat — ^T he - words are -- expressly within the purview of 
26 Edward III.” ^at is clearly the strongest eocpressLon of opinion 
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at the offence is provided for by 25 Edward III. Supposing by some mis- 
anoe it waa not triable after the passing of that Act until the statute of 
jnry VIII. it would become triable then. 

Mr. Sullivan — I submit that you could only arrive at that conclusion 
this way. He says, '' Surely it cannot be imagined that an offence 
of such dangerous consequence and expressly mthin the purview of 26 
Edward III. should be wholly dispunishable? ” I submit the answer is, 
it was expressly within 25 Edward III., there would not be any doubt 
►out how it was tried. 

Mr. JuswcB A. T. Lawbence — ^The statute does not give any par- 
jular form ctf trial. 

Mr. Sullivan — ^Because I submit it did not create the offence. I 
ive pointed out when the offence is clearly created by statute outside the 
aim the statute always did provide a method of trial for it, 

Mr, JusTiOB A. T. Lawotnce — statute is the statute treating of 
1 these treasons; it does not give any form of trial for either. Your 
rgument, if it destroys the one on that ground, would destroy them aU, 
id there would be no treason left. 

Mr. SuLUVAN — Except what was committed within the realm. 

Mr. JusTiOB A. T. Lawbbncet— It would not leave that. 

Mr. Sullivan — ^Y es, my lord. 

Mr. Justice A. T. Laweencb — ^Why? 

Mr. Sullivan — ^Anything committed within the body of a county, 
ithin the realin, would be tried according to the law of the realm by the 
immon law Courts. My argument does not seek for a moment to doubt 
lat. 

Mr. Justice A. T. Lawkhncbs — ^The statute does not say that. 

Mr. Suluvan — ^Ther© was no necessity for isaying anything at all about 
rial as long as it did not purport to legislate outside the King^e realm 
r bodies of his counties. It need not say anything ; the statute operates 
utomatioaJly, and the judicial system was in itself competent to deal 
rith it as long as you kept the statute within the body of the judicial 
^stern. The statute only becomes unworkable by a construction which 
auses it to create an offence without the limit of the judicial machinery 
0 try it. That is why I submit your lordship would not so construe it. 
.'hen your lordships would find this enormous period covered by many 
tatut^ relating to treasons meanwhile, but you find this enormous period 
{ legal history in which there was an offence in the air, something like a 
rime that no Court could take oo^isance of. How could there be a 
rime? How could any man be said to be guilty in accordance with the 
onstitutional doctrine of the presumption of innocence until conviction, 
iccording to the process of law? If you could not convict a man of being 
b criminal he was not a criminal ; the crime did not exist. They are all 
iren^d with this, and Hawkins shows there is in truth, no solution to 
his obstacle that I pointed out at tihe outset, of venue in connection with 
reason. Some say that you could only try it by the marshal, others that 
t could be tried on an indictment laying an offence without the King^s 
leace. There is no pieceij^ent till you get the statute. 

Mr. Justice A. T. Lawebnoh — ^I understand you to admit it would 
triable by the marshal, do you ? How did it become so triable ? 


253 



Sir Roger Casement. 

Hr* Sullivan 

Mr, Sullivan — Bj civil law. The statute of 13 Richard II. was 
limiting the marshal, and not extending him. Your lordships will find by 
13 Richard II., chapter 2, and 1 Henry IV., chapter 14, the marshal was 
not trying anything that could be triable by the common law. According 
to Viner, because a matter was not triable by the common law, there being 
an appeal, the marshal had cognisance of it. Viner was obviously re- 
ferring to the statute which forbade the marshal to take cognisance of 
anything that could be tried by the common law. 

Mr. JusTiOB Atkin — ^What statute is that? 

Mr. SuLUVAN — It is 13 Richard II., chapter 2. That is the one 
limiting the authority. Your lordship remembers in the reign of Richard 
II. there was a conflict both with the admiral and with the marshal with 
regard to the exercise of jurisdiction in places within the bodies of counties. 
Up to then there was a disputed jurisdiction, and then 13 Richard II., 
chapter 2, as your lordships remember, confined the marshal, and another 
statute oonfin^ the admiral, to the trial of such offences as the common 
law had not cognisance of. There were complaints of encroachment of 
oases within the cognisance of the common law, and then the statute is 
passed to declare in this Parliament by the advice and assent, and so 
forth, the power and jurisdiction of the constable is as follows: — “ To the 
constable it pertaineth to have cognisance of contracts touching deeds 
of arms and of war out of the realm, and also of things that touch war 
'■^within the realm, which cannot be determined or discussed by the 
common law, with other usages and customs to the same matter® per- 
taining which other constables heretofore have duly and reasonably used 
‘^in their time; joining to the same, that every plaintiff shall declare 
“ plainly his matter in his petition, before that any man be sent for to 
** answer thereunto. And if any will complain, that any plea oe com- 
“ menced before the constable and marshal, that might be triel by the 
‘'common law ^’-r-then there is Ihe remedy of it. 

Then 1 Henry IV., chapter 14, repeats the declaration that matters 
which are triable at common law shall not be called in question, and it 
says, ** That all the appeals to be made of things done within the realm 
rfiall be tried and determined by the good laws of the realm, made and 
'' used in the time of the King^s noble progenitors '; and that all the appeals 
to be made of things done out of the realm shall be tried and determined 
'^before the constable and marshal of England for. the time being.” 
Apparently that statute of Henry IV,, as long as it stood, and the statute 
of Richard II. gave jurisdiction to the constable and marshal, provided 
that the matter that they inquired into was outside the cognisance of the 
common law, and in light of that, is not the observation of Hawkina of 
great weight, that the first alternative as to how you are to deal with the 
last form of treason is to be by the constable and marshal? 

Mr. Justice Darlinci — Have you looked at the work by Mr, Ferdinand 
Pulton, a barrister of Lincoln’s Inn, who wrote a treatise very carefully 
oolieoted, as he says, '' out of the reports of. the common laws of this 
" realm, and of the statutes in force, and out of the painful works of the 
Reverend Judges Sir Anthonie Fitzherbert, Sir Robert Brooke, Sir 
“ William Stanford, Sir James Dyer, Sir Edward Coke, knights, and other 
264 



Hr. SalllTan 


Appeal Proceedings. 

learned writers of o\ir laws/’ and eo on? The copy I am reading from 
dated 1609. 

The ATTORNET-GENBRAii — That was the first edition. 

Mr. Justice Darling — Have you seen it? 

The Attornby-Gbnbral — ^Y es. 

Mr. Justice Darlinq — ^Have you seen it, Mr. Sullivan? 

Mr. SuLUVAN — ^No. 

Mr, Justice Darling — I am reading from the folio between pages 110 
id 111, section 4 — " And because by the said statute of 25 Edward IlL 
it is declared to be high treason to levy war against the King in his 
realm, or to be adherent to his enemies, aiding them in his realm, or 
elsewhere; therefore if a subject bom of the realm being beyond the 
seas doth practice with a prince or governor of another country to invade 
this realm with great power, and do declare where, how, and by what 
means the invasion may best be made, it is high treason; for an 
invasion with great power cannot be, but of likelihood it will tend to 
the destruction or great peril of the King and hurt to the realm ; and, 
moreover, the said offender hath manifested himself to be adherent to 
the King’s enemy and to aid him with his counsel, though not in the 
realm, yet elsewhere, and this offence shall be tried in the King’s Bench, 
or el^where, before such Commissioners, and in such county, as the 
Bang by Commission shall appoint according to the statute of 35 Henry 
VIII.” 

Mr. Sullivan — There is no doubt about that being the law at that date. 

Mr. Justice Darling — Is not that exactly this case ? A person being 
ibjeot to the King, adheres outside the realm to a foreign prince. Pulton 
lys that can be tried in the King’s Bench, or elsewhere, as the King may 
ireot. 

Mr. Sullivan— According to statute. 

Mr. Justice Darling — ^We are after the statute ; we are subsequent to 
le statute, 

Mr. Sullivan — ^The question is, what statute? 

The Attornbt-Gbnbral — ^He says Edward III. 

Mr. Justice Darling — I will read it again. He is dealing with the 
batute. He begins at section 3 — The aforesaid statute of 26 IMward III. 

‘ doth confirm it to be high treason for any person to compass or imagine 
' the death of our Sovereign Lord the King,” and so on, ** And because 
' by the said statute of 25 Edward III. it is declared to be high treason 
^ to levy war against the King in his realm, or to be adherent to his 
^ enemies,, aiding them in his realm, or dsewhere; therefore, if a subject 
* bom of the realm being beyond the seas doth practice with a prince or 
' governor of another country to invade this realm with great power.'’ 
Phen it proceeds as I have read. Then he puts what is, upon the facts, 
(xaotly 6ie case we are arguing to-day. 

Mr, SuLUVAN — take it he cannot cite any case. 

Mr. Justice Ateen — ^That seems to be based upon iS'iorcy’a case of 
ompassing. ’ ^ 

Mr. SuLUVAN — Yes. 

Mr, Justice Atkekt — thought it probably was, because I noticed the 
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word about praotifling,” which is the word used in Storej/s case. He 
does go on to say it ie adhering. 

Mr. Sullivan — He goes on to say so. I do not know whether he 
quotes any case, or gives any text, more than we have been able to find . 
up to the present. 

Mr. Justice A. T. Lawbencb — As I understand you, the offence of 
compassing does not exist out of the realm; no punishment, no crime. 

Mr. SuLUVAN — ^It might have been so up to 26 Henry "nil. 

Mr. Justice A. T. Lawbbnce — ^That does not create -treason; it only 
says that treason may be tried in a particular way. 

Mr. SuLmvAN — ^That is 36 Henry VIII. 26 Henry VIII., I point out, 
does create treason, and makes acts outside the realm treason that are 
treason within the realm, which is extending Edward III. to the world. 
26 Hemy VIII. is the most important of all. 36 Henry VIII. was passed 
in ord^ to clear up doubts arising upon the draughtsmanship and the 
provision of the special tribunal that was provided by 26 Henry VIII. to 
try these new treasons outside of the realm. I do submit that when you 
come to treason outside of the realm you find treason outside of the realm 
begins in the Eeports later than 26 Henry VIII., “ That if any of the 
King’s subjects, denizens, or other do commit or practice out of the 
limits of this realm, in any outward parties, any such offences, which 
by this Act are made, or heretofore have been made, treason, that then 
“such treasons, whatsoever they be, or wheresoever they shall happen to 
be done or committed, shall be inquired,’’ and then it provides trial; 
but the Act of 26 Henry VIII, did di-eate treasons outside the realm, and 
accordingly, in 1609 and after that, you find in the Reports cases cropping 
up of allegations of treason outside the realm, and as late as 1709, one 
hundred years later than the opinions stated, you find Parliament treating by 
the revision of the judges the statutes and parts of statutes relating to 
treason — and there is 26 Henry VIII. as being then in force, 

Mr. Justice A, T, Lawbsnob — ^That, you say, has been repealed? 

Mr. Sullivan — ^Tes, but it refers to the period of the cases cited, and 
it was current as governing the realm and' governing everybody with^ or 
without the realm during all the period of the cases cited since that date. 
They repeal it after the Treason Felony Act had been passed. I do submit 
that 26 Henry VIII, is the most important statute upon this, because I 
think you find it is hfter 26 Henry VIII. that you see Storey^ s case and the 
other cases of forei^ treason. 

Mr. Justice Atkin — ^After 26 Henry VIII,, according to you, was 
adhering to the King’s enemies beyond the realm treason or not? 

Mr. Sullivan — ^It was arguable, at all events, that it was, although I 
submit that owing to the limitation of the statute of Edward III. itsdf it 
would bo contradicting the statute to extend it beyond it, but compassing 
was certeinly beyond. I submit that the statute was extending com- 
passing. Then you had meanwhile, as yOiUr lordships know, in the history 
of the reign of Henry VIII. a whole lot of fancy treasons ; in fact, one had 
to keep one’s eyes on the Statute Book, because one’s opinions, lawful 
to-day, might forfeit one’s life to-morrow. I^ think 26 Henry VIII, is 
the most important of all the statutes. It certainly extended the law of 
tieason outside the realm to quite a lot of new treasons within and without 
the realm for the first time, and it provided the trial. 
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Mr. Justice Atkin — do not know why you say it was the important 
Act, because the Act of 6 & 6 Edward VI., chapter 2, eeotion 6, repeats 
exactly the same language; it has not been repealed, and is now in force. 

Mr. Sullivan — That is true. 

Mr. Justice Atkin — It is set out in Arohbold, at page 1033. 

Mr. Sullivan — The significant thing is, I think, the compassing oases 
after 26 Henry VIII. I have gone through all those reported in the State 
Trials, and two other reports, and collected them and I am not aware of 
anything before 26 Henry VIII., in which you find cropping up the allega- 
tion outside the realm. It is significant, I think, that in the State Trials, 
at all events, I may be corrected about it, but I think the foreign treasons 
as reported in the Reportsi commence subsequent to 26 Henry VIII., at all 
events, I say so until 1903. There is a reported case of adhering, and* 
no matter, my lord, was brought forward in argument for judicial decision 
involving the question, and therefore I submit 

Mr. Justice A. T. Lawrence— That is only because it did not arise. 
There is no ground for supposing a case arose and was passed over. 

Mr. Sullivan — There is only one case, The King v. Cundell in the 
Newgate Calendar. 

Mr. Justice A. T. Lawrence — That was cited in the Court below. 

Mr, Sullivan — Yes. That is the only case in which apparently the 
question might have arisen. It does not appear that any question did 
arise. Cundell had been in His Majesty’s service, and he had, in fact, 
been guilty of treason under the second Act of Anne — ^not the second Mutiny 
Act, but the second Military Act passed in the reign of Anne. Th^re 
does not appear to have been any doubt raised until The King v. Lgnch. 
No precedent can be found of judicial opinion being called in to consider the 
matter, as affecting the lives or liberties of any of His Majesty’s subjects. 
However the matter may have been canvassed in the abstract, as far as 
I know, until the case of The King v. Lynch judicial authority had never 
been exercised in manner of argument upon this clause of the statute with 
which I am afraid I am wearying your lordships a good deal longer than 
I desire to do. 

Now, my lord, with reference to the observation in Hawkins, to which 
I have called your lordships’ attention, will your lordships look at 2 Dyer, 
page 131&. It is not a judicial decision. 

Mr. Jusotoe Atkin — ^I thought it was under the procedure under which, 
before the creation of the Court for the consideration of Crown cases re^ 
served, criminal cases were discussed by the serjeants of Serjeants’ Inn. It 
is a very old practice. 

Mr. Sullivan — It is a very old praotioe, . and it had the authority of 
judgment, 

Mr. Justice Atkin — It was the only way of dealing with it. Sir 
James Dyer states that it was argued by oounsd before &em; sometimes 
they were. 

Mr. Sullivan — ^The history is in Mr. Holdsworth’s work, and it is very 
interesting. It does not appear from the report in Dyer to have arisen at 
a net point, but all such points that arose in the Court it was undoubtedly 
the habit to have debated at Serjeants’ Inn in the manner set out in this 
particular case, and in all probability, as your lordship says, it may be a 
judicial decision of a case discussed in that way. 
s 
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Mr. JusTiOB Atkin — Sir James Dyer was King’s serjeant at tliat time, 
was he not ? 

Mr. Sullivan — ^He was Chief Justioe of the Common Pleas after- 
wards ; I do not know if he was King’s serjeant ; that would add authority 
to it. 

Mr. JusTiCB Darling — If he was a serjeant at all, that would be a 
good deal. 

Mr. Sullivan — Of that I know nothing, but I have great respect for the 
King’s Serjeants. The King’s serjeant, as we know, until, the nine- 
teenth century, led the Attorney-General until the unfortimite contre- 
temps arose in which he accepted a minor position to the Attorney- 
General, and allowed himself to be led in Court. The report is in Trinity 
Term, 2 & 3 Philip and Mary, and it is certainly a praotioal contradiction 
of the suggestion of Coke, Hawkins, and Hale, b^ause there was no doubt 
a question about what the opinion of the judges then moved was. It was 
‘ * moved for a doubt among the judges and King’s serjeants, whether if 
'' treason be committed in France, or anywhere out of the realm, it be 
'' inquirable and triable by law at this day, by the statute of 35 Henry 
''VIIL, chapter 2, because in the statute of 1 & 2 Philip and Mary, 
''chapl^ 10, it is enacted, that all trials hereafter to be had, awarded, 
'' or made for any treason, shall be had and used only according to the 
** due order and course of the common laws of this realm, and not other- 
** wise.” That emphasises what I pointed out this morning, and that 
under 26 Henry VIII. and 35 Henry VIII., although you had proceedings, 
you had not, till the Court of the King’s Bench came in, common law — 
” And it seems that notwithstanding this, the statute 35 Henry VIII., 
” chapter 2, ifl in force, because no offence of treasons committed out of 
” the realm was triable here by the course of the common law, therefore 
” this statute enlarges the power and authority of the trials, of the realm 
” in this point.” 

Mr. Justice Scrutton — ^I s the word ” county ” or ** country ” 7 

Mr. Sullivan — ” County ” is printed. 

Mr. Justice Scrutton — ^What is a foreign county? 

Mr. Sullivan — think it is right, my lord; this was said just about 
the time of the statute, though I did not quote the statute with regard to 
foreign pleas. 

Mr. Justice Atkin — think it was called a foreign county if laid in 
the wrong county. - 

Mr. Sullivan — ^The foregn plea when it arose ^s in a county foreign 
to that in which it was presented ; the word ” county ” is probably right ; 
” but for treason committed in a foreign county and triable in the King’s 
Bench or in any county of the pleasure of the King, by statute 33 Henry 
“ VIII., chapter 23, it seems otherwise.” That is 33 Henry VIIL, chapter 
23- Strange to say, that statute is not printed in the 1709 coUeotion, but I 
have a note of it. - 

Mr. JusTicB Scrutton — On the face of it it had nothing to do with 
treason. 

Mr. SuLUVAN — It had something to do v^th treason, and if your 
Iprdships ynll give me a moment I will tell you exactly what it was. It 
was urged that great inconvenience had arisen from having to remand 
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the accused for trial in the county where the treason wa« committed as the 
law then etood, and persons [examined before the oouncdl or vehemently 
suspected of treason would be tried at the Commission of oyer and terminer 
within the shire, and it was said that the Commissioners should have 
power and authority to inquire, hear, and determine such treasons, and 
so on, within the shire and premises limited by their Oonmiissioii or without 
wherever such offence was committed. I have a note of it, if your lord- 
ship will allow me to refer to it. I have it in my list of statutes creating 
offences, but somehow I must have slipped over it. It did deal with 
treasons. 

Mr. Justice Sorutton — ^Do you say or without refer to 26 Henry? 

Mr. Sullivan — ^Yes. 

Mr. Justice Scrutton — ^A nd nothing else? 

Mr. Sullivan — ^As a matter of fact, the enactment is repugnant to 
tihe recital, because the offence they purport to deal with is by persons who 
were sometimes examined before the council, and sometimes information 
was taken, and then they had to be remanded for trial to the county in 
which it was alleged the offence took place. The result was they might 
have waited trial under a Commission of oyer and terminer for an inter- 
minable length of time, and the statute purports to remedy that by enabling 
them to be tried in a venue directed by the King’s Commissioner instead 
of going' to a true venue. Primarily for treason committed within tiie 
realm the consequence was they had to be remitted for trial to the place 
where the treason was committ^. 

Mr. Justice Brat — ^After this case in Dyer all the learned judges 
assumed that felony could be created without and tried within this 
country, otherwise they were considering a point that never could arise 
at all. 

Mr. Sullivan — ^Aiter the opinion given, yes, certainly. 

Mr. Justice Brat — ^At the time the opinion w^ given they must have 
assumed that for a treason committed in France the person could be 
prosecuted in this country; otherwise it was arguing a case that never 
could arise at all. 

Mr. Sullivan — ^That is, of course, accurate ; they were doubting it. 

Mr. Justice Brat — Supposing what you are saying is right, that they 
had not in contemplation these treasons referred to in 35 Edward III* ; is 
that your argument ? 

Mr. Sullivan — I cite the case as the considered opinion, that prior to 
the Act of 35. Henry VIII., the act would, if done wi^n the realm, have 
been treason in that sense, 

Mr. Justice Brat — Suppose we were in your favour upon that, I thmk 
it is an authority quite against you, upon the point whether what is a 
treason is what can be charged. It is clearly against you on that point. 
Here are all these learned judges giving their opinion and oonsidering a 
point that never could arise at all. 

Mr. Sullivan — ^I am afraid I. have misconveyed myself. 

Mr. Justice Darling — We will resume this case to-morrow morning. 

• 

Adjourned till to-morrow morning at 10.16 a.m. 
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Second Day— Tuesday, 18th July, 1916. 

Mr. SuLUVAN — My lords, on two occasions yesterday, 1 find, on 
referring to my report, I was to some extent at cross purposes with the 
Court. I find, my lords, at a time when I was discussing acts committed 
within the realm that the members of the Cburt were putting to me 
questions which were directed to the administration of law within the King^s 
dominions generally, and I do not think that I made myself as dear as 
I would wi^ as to the attitude of my argument towards the administration 
of the law without the realm but still within the King's dominions. There 
was, of course, a great distinction between the realm and the dominions. 
Within the realm you had the common law established within the ancient 
realm of England, and the realm was added to by statute from time tp 
time; it had absorbed portions of Scotland before eventually it came in 
altogether; Ireland was added by statute, Wales was added by statute, 
and Franc© nominally remained the King’s dominions. For some time 
after all jurisdiction in France disappeared, but France was the King’s 
realm. Now, my argument does not deny that within the King's 
dominions the King’s law ran, and it does not deny in the smallest degree 
that Parliament might legislate for the King’s dominions, and that the 
legislation of Parliament would be administered in the King’s dominions, 
although they might be outside the King’s realm of England, which was 
a very much more circumscribed geographical locality. In the dominions, 
such as in Gascony, in Ireland, in Wales, in Scotland, there was no common 
law ; the King’s law was administered in the dominions by OommissionerB 
, administering the law ad hoc as their Commission required, but my argu- 
ment with regard to the statute of Edward III., with the limitation of 
“ within the realm,” and two of its matters, did not draw as clear a 
distinction as I would like between what was within the realm and what 
would be without the realm and stiU be an offence under the statute, 
being committed within the King's dominions and triable by the King’s 
law as administered in his dominions outside the realm. There is no 
doubt that with regard to a number of the matters mentioned in the statute 
of Edward III., compassing, for instance — ^the other matters I need not 
mention in the next two paragraphs — they were all matters which could 
be committed as crimes in any part of the King’s dominions, and were 
themselves vicious and treasonable per ae ; but with regard to two of the 
matters that are mentioned in the statute of Edward III., I submit they 
only^ acquired their treasonable character if they were committed within a 
partioul^ part of the King’s dominions, namely, within the King’s realm, 
and their viciousness and criminality depended upon the personality who 
committed them dwelling within the King’s realm, within the King’s peace, 
and under his proteotion. For that reason those two matters, which were 
so oircumscribed on the construction of the statute for which we contend, 
and being done only in a partioular place, where incapable of extension 
by the construction of the statute of 26 Henry VIIL or of 6 & 6 
Edward ; but the other matters were clearly crimes wherever they were com- 
mitted within the King’s dominions, and were capable of being tried by the 
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law as administered in the King’s dominions, the law applicable thereto. 
Reference was also made to Commissions issuing within the realm of England 
to try crimes. As we all know, the issue of those Commissions was the 
subject of oontroveray and protest from Parliament for very many years; 
they did not issue under the common law. That is the ground of the 
Parliamentary protest, that the Commissions issued proceeded according to 
civil law, and not according to common law, and that was the very 
ground of the protest of Parliament against the issue of Commissions. 
Finally, the principal Commissions being issued were Ck>mmissions to the 
marshals, which were eventually abolished by the Petition of Right, and 
the question was as to the right to issue these Commissions in times of 
peace, trying people according to martial law. 

There is another matter I made a mistake in in replying to one 
of your lordships, I did not notice with regard to 5 & 6 Edward VI., 
chapter 11, that one of your lordships asked me the result of 
the passing of the Act of 1 Mary, I find in the little 

volume of the statutes I have been quoting from all the time, the 
volume subscribed by the judges, that the memorandum on that statute 
of 5 & 6 Edward VI is as follows : — “ Memorandum. — All the particular 
treasons made treason by this Act and which were not treason by the 
'' statute of 26 Edward III, are expired or repealed by the statute of 
1 Mary, chapter 1/’ I may also state comment was made on the veri- 
fication of the authorities referred to in Coke by my colleagues, who have 
done all that I asked of them, and done it most loyally and well ; every 
single reference has been verified, and we have here a memorandum 
showing all these reference to which attention was called yesterday. De 
Brittaine^s case was a case particularly mentioned. That was a case of 
what Maitland calls the amphibious baron, for it was a question with 
regard to the title to land in England that wa.si alleged to have been for- 
feited (your lordship sees by the date it was anterior to the statute) by the 
fact that the owner, like a great number of the barons, had also French, 
land, and in respect of hie French land he seems to have been doing suit 
and service to the King of France : exactly tbe position contemplated by 
Bracton, where, in respect of his French lands, he had to furnish suit and 
service to the King of France at times when he was at war with the King 
of England, and when he had to furnish, suit and service to the King of 
England in respect of his English land. The question . arose whether the 
deceased man had been assisting the King of France or rendering service 
in respect of lands at Rouen, As far as I can gather from the record, it 
is anterior to the statute, and it illustrates exactly the state of afiairs 
that I suggest ie the reason of the special limitation in adherence within 
the realm of England, because the legislators were, to a very large extent, 
men who owned French land, and in respect of their French land had to 
do suit and service in France, and they did not want to be put to their 
election which of their estates they would give up, because they had a 
tendency to hold on to both of the lands if they could. 

Mr. JiTSTiOH ScBUTTON’ — ^I Still have some curiosity; what happened 
to iti ^ . 

Mr. SuLiiVAir — The man was dead at the time of the investigation. 
The question was whether there was dower still claimable out of the 

261 



Sir Roger Casement. 

SvlUvan 

landi9 ^ it is a petition in Parliament. I am wong ; the dower oase was 
the next one in the note. The facta are as 1 have stated. 

Mr. JuBTicB Darling — ^Thia is the first case that Coke cites as his 
authority. 

Mr, JnsncB Atkin — It is a case of land forfeited for adhering to the 
Soots. 

Mr. Sullivan — ^The French, my lord. I make it out to be in respect 
of land in Rouen. The question arose in the case of John de Brittaine^ 
that the manors mentioned ought to be declared his inheritance, and 
it ifl answered that the manors did rightly belong at eome time to 
some person whose name I do not give, who held the manor, and that 
then he, the said viscount, whoever he was, adhered to the part of the 
King of France contrary to his allegiance to Henry. He wae the Viscount 
of Rouen, apparently, as far as I can make out from the translation. 

Mr. JusncB Darlingj — But the viscount then was not a mere honorary 
title as it is to-day ; it meant that he had a military duty to discharge 
in Rouen. 

Mr. Sullivan — ^He had, my lord, of course, at that date. He was 
the Viscount of Rouen, and adhered to the part of the King of France 
oontraiy to his allegiance to Henry III., on which account his property 
W£U9 forfeited to the King; that is to say, there was a claim that all his 
land on both sides of the Channel had been forfeited to the King, as far as 
I can make out from the record. Then the allegation that the claimant’s 
father had taken possession of the land was not to oust the King’s claim. 
As a matter of fact the King was not a party to the proceedings, and the 
question was rather challenging his title on the part of some person who 
claimed from a prior assignment, before the forfeiture alleged. 

Mr. JusncB Sobutton — ^I follow that he was dead ; but what happened 
to the estate? 

The Attornbt-Gbnbbal — ^The lands were forfeited. 

Mr. JtrsTioa Sobutton — ^Because of his adhering to the King of France 
out of the realm ? 

The ATTOBNBT-GaNHRAL — ^Yes. 

Mr. JusTZGB Atkin — ^T he land had been forfeited, and this was a 
petition by a descendant to say they inherited. 

Mr. Sullivan — ^Thia was a petition of a descendant of a man who had 
entered, and who apparently had been ousted; he claimed owing to the 
entry. 

Mr. JusTtCB Atkin — ^H e did not claim it under the forfeiture. 

Mr. Sullivan — ^No. 

Mr. Justice Atkin — ^He claimed against the forfeiture. 

Mr. Sullivan — ^He claimed against the forfeiture in respect of an 
OTtry of a predecessor who had been ousted. 

Mr. Justice A. T. Lawrence — ^How was it held? 

Mr. Sullivan— I t was held that the lands had been forfeited. 

Mr. Justice A. T. Lawrhncb— I t was held against his claim? 

Mr. Sullivan — ^Yes, my lord. The date is most important. 

The ATTORNET-GBNBRAIrT-It is 1292. 

Mr, Sullivan — ^The fate of the viscount illustrates exactly the state of 
affairs which woiuld be most terrifying to a very large number of His 
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Majeety^s legisiatore, namely, tliat in respect of an act done at Rouen 
hia lands at Rouen, and in England too, had all been forfeited to the King 
of England. 

Mr. Justices Dabling — ^At that time who was the King of England? 

Mr. SuLLivAiT — Henry III. at the time of the forfeiture. 

The Attobott-Gesnbral — Edward I.* at the time of the hearing. 

Mr, SuLMVAiT — ^It is later when the allegation was made ; at the time 
of Henry III. the forfeiture had taken place. The matter arises, I think, 
a generation afterwards, because it is a petition to Parliament to be 
reinstated in that from which hia predecessor had been ousted. Then, 
my lords, the next authority I propose to deal with is The King v. Platt* 

Mr. JusTiOB Atkin — The next case is 33 Edward I. ; that is, adhering 
to the Soots. 

Mr. SuLMVAN — ^We have all these oases. 

The Attornbt-Gbneral — That is Robert de Rosa. 

Mr. Sullivan — In that case it was a case of bail, and it does not 
appear to me that the etatute 33 Edward I. is in point. 

Mr. Justices Atkin — Surely the Ross case is a case of a claim to land, 
and the lands had been forfeited, because it says he died in the allegiance 
of the Scots, and had a right to have adhered to them. I had a look 
at the Roll last night. 

Mr. SuLUVAN — I think we are dealing with a later case, 33 Edward I. 

Mr. Justice Atkin — The case of Robert de Rosa. 

Mr. Sullivan — ‘‘ Memorandum. — ^That the King caused to be liberated 
the body of Ralph ” 

Mr. Justice Atkin — ^That is not the right reference. There are 
several things that might come under 6 ; there are several references under 
33 Edward 1. It is almost the last entry under the date. 

Mr. SuLMVAN — Then, my lord, again I am at fault. 

Mr. Justice Ation — ^Last night I had an opportunity of seeing the 
Parliament Roll, and I looked it up. It is exactly the same case as that 
where the lands had been forfeited ; the predecessor of the claimant had his 
land forfeited because he had adhered to the part of the Scots, I think 
it is said. 

The ATTORNBT'GEiNBRAii — It was found by the King in Council that 
Robert de Roes, for a long time before the last war in Scotland, against 
his duty had removed himself from the Bang and adhered to the part of 
the Scots 'who were at that time enemies and rebels against the King, 
and never again in his lifetime did he return into the peace of hie King, 
but remained with his enemy. The Council refused the prayer of the 
petitioner, which asked to be restored to the lands of Robert under a 
proclamation which had been made saving the rights of such persons in 
Scotland who came into the King’s peace after the war. 

Mr. Justice Atkin — ^That looks like a case of adhering in Scotland. 

Mr. SuLUVAN — ^Adhering to the rebel Scots ; it was in Scotland in the 
King’s dominions. 

Mr. JusTiCB Atkin — ^But it was out of the realm. 

Mr. SuLiiivAN — ^It^was out of the realm, certainly, of England. I 
was pointing out that France, Ireland, Wales, and Scotland appeared at 
that period to have been all in the same dominion. ; they were in the King^s 
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dominion, but not within the King’s realm of England. As I aay, you 
could legislate for them, and the King’s law was law within them, but they 
were not part of the realm. 

Mr. JusnoH Soeutton' — ^Perhaps there ia a little more to be said for 
Lord Coke than you thought ; you will not be quite so severe on him when 
you next come to address us about him, will you? 

Mr. StrLiavAN — J do not think that this case in any way bears out 
the proposition that the statute of Edward III, could be applied outside 
the realm by any case that was triable at common law. What I am 
pointing out to your lordships is that, whereas the law would run in the 
King’s dominionfl, it would not be administrable by common law, it would 
be administered as the law was administered in the King’s dominions j 
that was by Commission which would sit under civil law. This was all 
prior to the statute, which I submit was passed in order to relieve both the 
southern Scotsman, whose estates came into England, and the southern 
barons, whose estates were in England and France. With regard to these 
petitions in Parliament, they were not cases at common law in any respect, 
and the case in 8 Edward IIL, the Year Book, case 20, is a case of 
adhering to the Scots ; but unless again he adhered to the Scots by march- 
ing into Northumberland, with his other acts, he was not only within the 
Kmg’s dominions at all times, but also was actually within the King’s 
realm. There is a matter about the custom of Normandy, case 73, of tiie 
treason to the Duke ; I have not looked through that, but I do not think 
it adds anything to the foundation of my argument. The cases prior to 
the statute again, you see, are all within the King’s dominion ; they are 
all triable by the. King in some manner of form, but within Ihe realm; 
they could not have b^n tried at common law. 

Mr. Justice A. T. Lawrbnok — ^What law were they tried by? 

Mr, Stjluvai?- — ^B y Commission, which proceeded according to civil 

law. 

Mr, Justice A. T. Lawbencb — ^W hat is the authority for saying that? 

Mr. SuiiUVAK — ^The*petition to Parliament and the protests of Parlia- 
with regard to the special Commission. They could not have a common 
law ; they could not have the common law of the realm. They had their 
law. When we are speaking of the common law we are speaking of the 
common law of the realm at fiiis period of the development. 

Now, my lords, I will go to the case of The King v. PlaU^ in 
1 Leach’s Crown Cases at Page 157. There was an application for 
hc^eas corpus, as your lordships are aware, because Platt was committed 
for high treason committed at Savannah, Georgia. The warrant was 
siinply high treason. Theae was an application for the discharge of the 
prisoner under the Habeas Corpus Act made to the Court at the Old 
Bailey, and an objection was taken by the Attorney-General that the 
Court had no power to try the prisoner, as he could only be tried by the 
King’s Bench under 35 Heniy VIII., be<^u8e he said the treason was com- 
mitted out of the realm. It was, of course, committed within the 
King’s dominions * it was committed at Georgia, It was committed out 
of the realm, and the point taken is that the Court cannot entertain the 
application for habeas corpus, because the Court £as no seisin of the case, 
the treason being Committed in Georgia, and this point is upheld ; but the 
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dgment reference to the matter we are dealing with, or rather the 
ctum, is as follows : — ** North America is part of one of the four divisions 
of the world, and that it ie without the four seas of Great Britain.’^ 
ie four seas become important. Then, “ It waa the ancient opinion 
that the species of treason which consists, by 25 Edward III., chapter 2, 
in adhering to the King^s enemies, might be tried, before the statute 
36 Henry VIII., chapter 2, within the kingdom, by the rules of the 
common law’’ 

Mr. Justice Atkin — ^There is a passage you have left out, and I want 
t see what is the bearing of it — '' This warrant, therefore, contains suffi- 
cient certainty to show that the high treason which it charges the prisoner 
with having committed was, in fact, committed out of the realm of 
England.” Then it goes on as you were reading it. 

Mr. SuLUVAN — ^Yes, my lord — “ It was the ancient opinion that the 
species of treason which consists, by 25 Edward III., chapter 2, in 
adhering to the King’s enemies, might be tried, before the statute 36 
Henry VIII., chapter 2, within the kingdom, by the rules of the common 
■ law, though the aid and comfort was afforded without the realm ; but 
'that every other species of treason committed out of the realm must 
' be tried in the place where it was committed, or under the provisions of 
' that Act of Parliament. Perhaps, therefore, in every other species of 
^treason except that first mentioned it would be necessary, both in the 
‘ special Commission and in the indictment, to pursue the language of the 
' Act, and to aver that it was committed without the realm; but, without 
' giving an opinion upon this point, it is not necessary to use such an 
‘ averment in the warrant of commitment.” The dictum that I have to 
Leal with is what I have read. I think when that is considered, that, so 
ar from being a dictutn in the smallest degree conflicting with my pro- 
josdtion, is really an affirmance of it. It was an ancient opinion that this 
me particular act might be tried within, though the aid and comfort was 
ifforded without. That is the proposition that I am labouring on the 
onstruotion of the statute, 

Mr. Justice Darling — Do not you see it does not say it was the 
indent opinion that the species of high treason which consists by 26 
Edward III. in adhering to the King's enemies within the realm j it says 
adhering to the King’s enemies,” It does not say within the realm. 

Mr. SuLUVAN — ^No, it does not. 

Mr. Justice Darling — It says, Might be tried before the statute 
'*35 Henry VIII., chapter 2, within the kingdom, by the rules of the 
common law, though the aid and comfort was afforded without the 
realm.” How would you adhere to the King’s enemies within the 
realm by doing nothing but giving .aid and comfort without the realm? 

Mr. Sullivan — ^You would be adhering within the realm by reason of 
the aid and comfort you were affording them outside. 

Mr. JusTTOB Darlinc3 — ^Although you say you were outside the realm? 

Mr. SuLUVAN — ^No, although you were within the realm. 

Mr. JusTioB Darling — ^But this argument does not put that, which is 
the essence of your case. • 

Mr. Sullivan — ^Dealing with the case, if your lordships will bear with 
me for a moment I think I will be able to point out that my contention 
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is the true meaning of the ease. The emphasis lies in the fact that the 
aid and comfort might be given outside. 

Mr. JusTioB Dabling — ^That is common to every case vrhere you say 
that the treason vrae con^tted outside the realm ; Ihe aid and comfort is 
assumed to be given outside. If it were given within you could prosecute 
him for many kinds of treason ; you could prosecute him for levying war, 
and there are a number of cases which say that that would be sufficient. 

Mr. SuLiiivAH’ — ^In all the reported oases the adherence, in fact, the aid 
and comfort, has been given or said to be given to an enemy outside the 
realm by a person who never was outside the realm, but who was within. 

Mr. JtrsTiCB Darling — Does it not occur to you that it would be very 
rare that the person who had comforted the King's enemies outside the realm 
would be BO foolish as to come back unless he came with the intention 
of levying war, and then if he did th^ very likdy caught him and 
prosecuted him for levying war? 

Mr, SuLiiEVAN — ^Within the realm. 

Mr. JusncB Darlinq — Not in every case. 

Mr. Sullivan — But it is within the realm. What I am pointing 
out is, in fact, you have cases of aid and comfort supplied outside the 
realm, and the person who is prosecuted and convicted is a person who at 
all times was within the realm. 

The ATTOBNBT-GiiNBRAii — ^Not always. 

Mr. Sullivan — Except compassing. 

The Attornest-Gbnbbal — ^T here is Wharton^s case. 

Mr. SuLHVAN — ^That we will come to. 

Mr. JusncB Darling — And Lynches case. 

Mr. Sullivan — have prefaced all my observations by saying up to 
the year 1903. 1 am not ignoring Lynches case. I intend to deal with 

that. Up to 1903, with exception of CundelVs case, in which we 
have the indictment-— I am speaking of the reported cases — ^and Wharton* i 
ease, which is explicable on the other grounds, you have a number of cases 
in which the peiwn did not do any act of adherence in the shape of giving 
the enemy aid and comfort within the realm; hia aid and comfort to the 
enemy was to be aid and comfort to the enemy who was to be outside 
the realm. The importance of the tracing of that is this. It treats 
compassing as being untriable ; it treats adhering as being the only form 
that was triable in respect of matters, aid and comfort being given outside 
the realm. That is significant, and what could be the reason of that 
ancient opinion? What would be the significance of an ancient opinion 
that adhering might, but compassing and other acts might not, be triable 
within the realm? 

Mr. JusnoB Atkin — ^In that case it is a little complicated to find out 
the issue, but is not the fact this, that there was a man committed for 
treason committed abroad out of the realm ; he was brought here, and 
had been committed here. It was then sought to get him released under 
the Habeas Corpus Act, because he could not be tried before the first Court 
of Gaol Delivery in London. The answer to that was, “ No, the Habeas 
“ Corpus Act does not apply, because he could not be tried by the Court 
“of Gaol D^very, but ^y in the Court of King’s Bench by a special 
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‘ Cbnumfision under the Act of Henry VIII.** That is what the Court held. 

! do not think they intended to decide it, 

Mr. SuLiiivAN — ^It is only a dictum. 

Mr. Justice Atkin — But they refer to the ancient opinion that, in the 
lase of adhering to the King’s enemies part of the adhering to the King's 
memies was committed within the local Jurisdiction, so that you could have 
k local venue. All other treason out of the realm would be tried in the 
ling's Bench or under the provisions of the Act. 

Mr. Sullivan — That is my contention of the meaning of that passage, 
\nd that again proves how it is Justified by my previous argument on venue. 

Mr. Justice Atkin — ^Again it is only on tlie question where it could 
06 tried. I think it supports you on your point, as far as I am concerned, 
that you could not try a treason out of the realm at common law because 
of the difl&oulty as to local venue. 

Mr. SuLLEVAN — That is what I use it for. 

Mr. Justice Atkin — It leaves open the question that there was an 
offence, if only you could find a way of trying it. 

Mr. Sullivan — ^Yes. I venture to say there was no other offence 

known to the law that could be investigated. 

Mr. Justice Darling— This ia a Judgment of the Court, and it says 
the ancient opinion was that the case of adhering by giving aid and 
comfort outside the realm was an exception to the other rule. 

Mr. Sullivan — ^Yes, and I was about to point out, but my lord antici- 
pated me, the reason of that exception. It got over the ancient rigidity 
of the primary law of venue. The law developed that where only part erf 
the transaction had taken place in a venue, that gave you sufficient seisin— 
I quoted Viner on that — ^to investigate the whole transaction. My con- 
struotion of the statute of Edward III. is entirely consistent with this, pro^ 
vided the adherent was within the realm, although 'hie adherence vaa both 
within and without the realm, he within being adherent, hie acts without 
being acts of aid and comfort. In that case they had got over the diffi- 
culty of venue by having what you might call a partial venue within the 
realm, and that gave Jurisdiction. 

Mr. Justice Darling — ^But the Court here in stating what was the 
ancient opinion do not make use of your first premises ; they do say that it 
was only the man who, being within the realm, had been adhering to the 
King's enemies without the realm. 

Mr. SuLiavAN — ^They do not say that in plain terms, but I think the 
emphasis of the aid and comfort being rendered without rather implies 
that; that, at all events, is my submission, and that, of course, would 
be intelli^ble as showing that the one particular species of treason, if 
you read it in the way I ask you to, would be an exception to the general 
rule that none of these acts was triable at common law if committed 
outside the realm ; because if the man was within the realm you had the 
partial venue which the Court seized upon as giving a jurisdiction to investi- 
gate the whole transaction, though portion was outside the realm. It was 
in that way that commercial law developed, and the allegation that some*- 
thing was to be done within the jurisdiction enabled Courts to try trans- 
actions partly to be done within the Jurisdiction of the Court and partly on 
the other side of the world. 

267 



Sir Roger Casement. 

Mr. Sullivan 

Mr. JusnoB A. T. Lawreosjob — ^H ow can you explain their omitting that 
essential part of the proposition? 

Mr. SuLiiTVAiT — I do not think they have. 

Mr. JusTica A. T. Lawbkktcb — There is not a word about hia being 
within the realm. 

Mr. SuiiMVAN — submit that that is implied by the emphasis of the 
fact that he could be tried by the rules of the common law, though the 
aid and comfort was offered without the realm. The statute, I submit, 
creates the offence with which we are charged if it had been committed 
within the realm, namely, the offence ^f being adherent to the King’s 
enemies.' That is what I am charged with. 

Mr. JusTiOD A. T. LAWBEiNfCE — ^Apart from an overt act, that is no 
offence at all. 

Mr. Sullivan* — The overt act is only evidence. 

Mr. JusTiOB A. T. Lawrence — You cannot charge a man with treason 
merely for what he thinks. 

Mr. Sullivan — ^You had to have an overt act to prove your charge 
against him, and the peculiarity of adhering is that the Court is enabled 
to investigate the circumstancesi of an overt act that did not take place 
within the jurisdiction. 

Mr. JusncB A. T. Lawrence — ^Your argument goes upon the footing 
that it is -treason without any overt act. You say he is guilty of treason 
within the realm, although he performed no overt act at all anywhere? 

Mr. SuLUVAN — No, I have not stated that ; he is guilty of treason of 
adhering to the King’s enemies within the realm, 

Mr. JusmoB A. T. Lawrence — ^That is not a treason in itself? 

Mr. SuLuvAN — If you prove it, it is. 

Mr. jusTiCBi A. T. Lawrence — ^Is it? There is no authority for that 
that I know of. 

Mr, Sullivan — ^The mere mental attitude of a man can never he 
treason. The adherence must be adherence manifesting itself by an overt 
act somewhere, but if it manifests itself by an overt act anywhere, 
that species of adherence, he being within the realm, is triable 
where you have the venue of the partially accomplished offence, 
although the complete accomplishment of the offence took place outside 
the realm. That, at all events, is my submission as to the meaning 
of that dictum, for it is only a dictum, in The King v. Flatty and 1 can 
oooly admit it for the consideration of the Court in the manner that I have 
presented it. 

Now, my lords, the next case I have to deal with is Lynch'' s case. 

Mr. JusTiCB Brat — ^Before you leave Platt^s case, how do you deal 
with this passage on page 168, This warrant therefore contams sufiS- 
'' oient certainty to £how that the high treason which it chargee *1116 
'^ prisoner with having committed was, in fact, committed out of the realm 

England”? Is it not your argument that high treason cannot be 
committed out of the realm of England? 

Mr, SuLixvAN— Oh, no, my lord, never. If I have conveyed that to 
the Court, I have entirely failed to convey my pnoper meaning. 

Mr. JusTiCB Brat — ^That is what this indictment charges in the present 
case; it diarges him with adhering to the King’s enemies outside the 
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realm, “elsewhere than in the King’s realm.” I have understcyod your 
Effgnment to be that that is an offence which does not exist. 

Mr. SuLiiVAN — In the present case, yes ; what is charged is, adhering 
and doing an act completely outside the realm and the King’s dominions. 

Mr. Justice Darling — ^You say, if I understand you, it is essential that 
the man to be charged should be within the realm when the act of treason 
is committed outside it. That is the act of adherence. You say the 
adherence is the reason, but the person who adheres must be within the 
realm, and must adhere by aiding and comforting an enemy outside it? 

Mr. Sullivan — Not necessarily outside, but the enemy may be outside, 

Mr. Justice Darling — Either within or without? 

Mr. Sullivan — Y'es, either within or without. 

Mr. Justice Darling — ^Then you say the treason is committed in 
England by an act of aid and comfort given outside England. 

Mr. Sullivan — ^Yes. 

Mr. Justice Darling — ^A nd that the traitor, therefore, is always within 
the kingdom, and because of that the local venue applies to what he did 
and you can try him. 

Mr. Sullivan — ^Y es, that was my argument. 

Mr. Justice Darling — And that is the w^hole of it. 

Mr. Sullivan — ^That is the gist of my argument which I submit to the 
Court. That is the argument I present. 

Mr. Justice Brat — In what they say was the andent opinion, your 
argument must be that iJie ancient opinion was wrong. 

Mr. Sullivan — had meant to convey that that ancient opinion was 
right on my construction of the statute. 

Mr. Justice Brat — ^But your argument involves this, that what they 
recite as the ancient opinion was, in fact, wrong. 

Mr. Sullivan — Oh, no, my lord, I have again misconveyed myself, 
and I am exceedingly sorry. It is a lack of proper expression. The 
ancient opinion was right, if I am right in my construction of the statute 
that the ancient opinion showed adherence was peculiar in this, that the 
man adherent, being within the jurisdiction, he could be tried at common 
law, although you never could prove completion of his crime under the 
old law of venue where the completion of his crime was, in fact, giving aid 
and comfort outside the realm. 

Mr. Justice Brat — ^How do you explain that that is not stated in the 
ancient opinion? They do not even say adhering to the King’s enemy 
.within the realm, which implies that adhering to the King’s enemy need 
not be in the realm. 

Mr. SuLMVAN — would, I fear, only be repeating myself if I tried 
to put it ag^. 

This matter, as we know, arose in The v, Lynch, and was there 
debated, argued, and pronounced upon by a Court after argument, so far 
as I know, for the first time. It is the first judicial decision on the 

oonstruotion of the statute, and is, of course, an authority. In the 

report in 1903, 1 King’s Bench, you will find no assistanoe on this point 
that we are now discussing. An argument in The King v. Lynch 
repoirted in 1903, 1 Eng's Bench, at page 444, but that is an argument 
entirely upon the question of naturalisation and naturalisation 
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during war. In the shorthand notes of The Kirvg v. Lynch will be 
found the argument upon the branch of the, case with which I have been 
occupying your lordships’ attention at such length, but there is no judg- 
ment upon it j that ie to say, there is no considered judgment upon it and 
no pronounced judgment upon it. The question la allowed to proceed to 
the jury notwithstanding the objection made that the offence charged was 
adherence without the realm. The Lord Chief Justice, Lord Alverstone, 
erpressly refers in two different places to The Zing v. Vaughan as being 
a oo-mplete authority against the contention that I am advancing here j in 
fact,* The King v. Vaughan appears to have been treated by the Lord 
Chief Justice as being a matter, at all events in a trial at bar, which 
would dose discussion. I propose to examine The King v Vaughan^ and 
refer your lordships to it. I convinced the Court at the trial at bar, 
and they assented to the proposition, that The Kmg v. Vaughan certainly 
was not an authority on this point. 

Mr. Justice Daklingi — Serjeant Sullivan, you say you convinced the 
Court at the trial that The King v. Vaughan was not an authority on this 
point? 

Mr. SuLiiiVAiT — ^That The Kim^ v. Vaughan^ was not an authority 
against me. 

Mr. Justice Darling — ^And notwithstanding that, they ruled against 
you upon this point, although th^ put The King v. Vaughan aside. 

Mr. Sullivan — ^That ie so. 

Mr .Justice Darling — ^What you are appealing from is their judgment, 
and that did not go upon the authority of The King v. Vaugha/n, Why 
need you trouble about The King v. Vaughanf 

Mr. Sullivan — ^Because The Kimg v. Lynch^ which is a matter to be 
considered, ie based on The King v. Vaughan. 

Mr. JuBHOB Darling — ^The Court before whom the appellant was tried 
thought that The Kim^ v. Lynch was rightly decided, although they did 
not hold up the authority of The King v. Vaughan; why need you trouble 
with The King v. Vaughan? 

Mr. Sullivan — ^Well, my lord, if I am right in my contention that The 
King V. Lynch, really based on The King^ v. Vaughan^ and on another 
matter, namely, the statute of George II., which I respectfully submit is 
no authority against me, then I submit that would get rid of The King v. 
Lynch as an authority against me, if I show it is based on considerations 
that are not good in law. The King v. Lynch is there as an authority 
against me. 

Mr. Justice Darling — It may be, but not upon the ground that The 
King v, Vaughan is an authority. At all events, the Court before whom 
the appellant was tried said, as I understand — ^we will take it to be so — 
We do not follow The King v. Vaughan, but we think, for all that, 
“that The King v. Lynch was rightly decided.” 

Mr. Sullivan — ^W^at I propose to show is that since Tlui Kin^ v. 
Lynch is there as an authority against me it is based on a wrong decision. 
If The King v. Lynch is treated as neutral, I, of course, would not 
justified in taking up the time of the Court. • ^ 

Mr. Justice Dableng — Not neutral, an authority against you, and 
declared by the Lord Chief Justice and two other judges, Mr. Justice 
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ory and Mr. Justice Horridge, to be an authority against you, but not 
the ground that The King v. Vaughan was an authority against you. 
ly should you trouble \vitli The King v. Vaughan? 

Mr. Justice Atkin — ^What you want to do is to get rid of the authority 
The King v. I/ynch by saying that it was founded upon a misapprehen- 
n of a, particular case. 

Mr, Sullivan — ^Yee. 

Mr, Justice Atkin — If The King v. Lynch stands as an authority we 
5 bound by it, and everybody is bound- by it. 

Mr. Sullivan — That is why I was anxious to show that the decision 
The Kirbg v. Lynch should not operate against me beoause it was on a 
Ise basis. 

Mr. Justice Darlingi — In order that we may not argue what ie not 
oeseaiy to argue, on what ground did the Court before whom the 
ypellant was tried say that The King v. Lynch was good law? 

The Attornbt-Geotral — The judgment of Mr. Justice Avory is on 
ige 130 j after hearing the arguments about The King v. Vaughan, the 
amed judge gives his conclusion. 

Mr, Justice Darlingi — '' First of all, it is not right to say that the 
point was not, in fact, decided in The King v. Lynch ; is that the 
issage? 

The Attornbt-Genbral — ^Yes, that is where it begins. 

Mr. Sullivan — ^At page 128 the Lord Chief Justice says, *'Then 
at last we come to the decision of The King v. Lynch, decided in 
1903. There the same argument was advanced by the defence that has 
been put forward before us, and it was persisted in and elaborately 
' argued. The Court there came to the oondusion that the defendant's 
'contention was wrong, and, although it gave no judgment, the then 
’ Lord Chief Justice proceeded to sum up, and directed the jury as if it 
' was an offence. Lynch was convicted by the jury, and if the argument 
' of the defence is right in this case, Lynch never ^ould have been oon- 
' victed, and the Court ought to have ruled that no offence had been 
' dLsolosed either by the evidence or in the indictment. The Court did 
' not so rule, but on the contrary directed the jury upon the assumption 
' that the offence was disclosed if the jury took a particular view of the 
‘ facts. Now that is a current authority which is strong.” 

The ATTORNET-GBNmAii — ^Mr, Justice Avery's judgment is at page 
130. 

Mr, Sullivan — " First of all, it is not right to say that the point was 
'' not, in fact, decided in The King v. Lyn^, While it is true that no 
'' formal judgment was pronounced on the objection, it will be found by 
" reference to the report of the case in 19 Times Law Reports that the 
" Lord Chief Justice stopped the Attorney-General in his reply to the 
argument, and said that they were satisfied on the point, and unless he 
“ wanted to cite any further authorities they did not wish to hear him 
'' further. That was, in fact, a decision that the point taken was a had 
" one. But, further and^ beyond the fact to. which allusion has been 
" made, that the prisoner in that case could not have been convicted unless 
''the point was decided against him, it will also be found in the same 
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“ report of the summing of the learned Lord Chief Justice that he, 
towards the close of his summing up, used these words. H© reminded 
“ the jury 'that the charge against the prisoner was that of aiding the 
" ' King’s enemies; and he had already told them that the facts which 
" ' had been laid before them amounted to aiding the King’s enemies, and 
" ‘ that wherever it was done this was an offence in respect of which, if 
" 'proved, the prisoner ought to be found guilty upon the indictment.’ 
" So that there was an express direction in terms in that case to the jury 
" that wherever the acts were done of adherence to the King’s enemies that 
" was an offence within the meaning of the statute.” It is solely for the 
purpose of disposing of the authority against me that I propose to show to 
your lordships that the Lord Chief Justice, whose decision in that case 
is alluded to by two of the judges at the trial at bar in the present case, 
treated it as having actually decided the point very many years ago, a case 
which on investigation proves to be irrelevant to the matter that the 
liord Chief Justice was called upon to decide, and if it is 
open to me to show that the decision of The King v. Lynch ^ relied upon in 
the present case by the Court below, was, in fact, based upon founda- 
tions which were insecure, it is the only way I know, my lord, of removing 
a case which appears to be decided precisely in point against me; the 
only way I know in advocacy is to take the principles upon which a case has 
been decided, if one has to fly in the face of it and state that it was 
wrong. 

Mr, JusTica Dabung — ^W here does the Lord Chief Justice in this trial 
deal with the case of The King v. Vaughcm? 

The Aitoknet-Genbral — ^A t page 83 of the second day. 

Mr. SuLUVAif — ^He also dealt with it on the third day when my 
ooUeague was addressing the Court. He said that they had already 
expressed an opinion. On page 122 of the third day there is the par- 
ticular passage I have in mind, but the learned Attorney-General refers 
to page 83. 

Mr. Justice Daruno — have page 83, where the Lord Chief Justice 
says, " You need not labour that point, at any rate, as we are at present 
advised that The King v. Vaughan does not bind us. Mr. Sullivan — 
" Very well, my lord. Now, if The King v. Vaughan does not deal with 
" the matter, the next argument of the Attorney-General in The King v. 

Lynch was the statute of 18 Greorge II. That is set put in extent 
" in the shorthand notes, if I may quote from them, at page 112. The 
" Kim,g v. Vaughan^ the Attorney-General said, was the chief authority 
" upon which he relied, and I think he puts it forward as being a matter of 
" oonsiderable importance.” 

Mr. Sullivan — ^Then there is the passage at page 122 on the third day. 

Mr. JuSTiOE A. T. Lawbenoe — ^^at was the groimd upon which the 
Lord Chief Justice tjiought that The Kim,g v. Vaughan was wrong; what 
was the ground upon which he laid it aside? 

Mr. Sullivan — ^That was what I was about to open to your lordship. 

Mr. Justice Brat — ^What he intended to was that you need not 
trouble about The King v. Vaughan being an authority against you. 

Mr, Justice Dablino — ^He says that at page 122 in terms. 
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Mr, SxJLLivi.N — '' We have already expressed our view upon that. 
‘‘You are quite justified in referring to it, and there has been no argu- 
“ ment to the contrary. The King v. Vaughan is no authority against 
“ you.’* If The King v. Vaughan is no authority against me I intended 
to submit that The King v. Lynch^ which treats The King v. Vaughan as 
being so exactly in point, is no more authority against me than The King 
V. Vaughan, 

Mr. Justice Brat — ^Where did Lord Alverstone, in that case, say he 
treated The King v. Vaughan as conclusive? 

Mr. Sullivan — ^At page 109 of the shorthand report of The King v. 
Lynch he says it in two different places. Interrupting the argument of 
Mr. Justice Avory, as he now is, the Lord Chief Justice Siays, “ I have 
“ no doubt you have considered it, but it seems to me that The Ki/hg v. 
“ Vaughan is a direct authority. The charge against the prisoner is 
‘ ‘ left to the jury upon the count only of adhering to the King’s enemies, 
“ that being done upon the high seas, and that point is then attempted to 
‘ ‘ be taken that he was not a British subject at all. The Attorney- 
“ General — There is no count for compassing. My learned friend Mr. 
“ Avory said there was. The Lord Chief Justice — It seems to me The 
“ King v, Vaughan is a direct authority against you; it is in 13 State 
“ Trials, and the passage is at page 525 and page 526. I have no doubt 
“ you have looked at this most carefully. There are passages in 
“ Hale and others that are against this contention. They may be relics 
“ of a barbaric age, but you have to deal with them.” 

Mr. Justice Bray — ^Is that the only passage upon which you found 
the argument that The King v. Lynch was decided solely upon The King 
V, Vaughan? 

Mr. Sullivan — I should not have said “ solely,” if I did say so. In 
The King v. Lynch the Lord Chief Justice treats The King v. Vaughan aa 
being directly in point. He refers to it twice. There is no judgment 
that we can read in The King v. Lynch ^ because there is no judgment 
delivered on this part of the argument ; it is therefore on the interlocutory 
observations of the Lord Chief Justice that one is compelled to found it. 

Mr. Justice Brat — ^The Lord Chief Justice’s suggestion that The King 
V. Vaughan was a direct authority was not accepted by Mr. Justice Avory. 
It doe® not follow that The King v. Lynch proceeded solely on The King v. 
Vaughan, 

Mr. Sullivan — ^Not solely. There was a second argument addressed 
by the Attorney-General, to which also I desire to direct attention, on the 
statute of George II. 

Mr. Justice Darung — It comes to this, does it not, that if The King 
V. Vaughan was an indictment framed upon the statute of 25 Edward III., 
then it is an authoritly, and Mr. Avory, as he then was, argued that the 
indictment was not framed upon the statute of Edward IIL, and that, 
therefore, was no authority? He puts it on page 110 of his argument 
“ The indictment alleges that there was a ship sent out hy the French 
“ King to wage war upon the high seas within the jurisdiotipn of the 
“ Admiralty, and that 4oeing within the jurisdiction of the Admiralty, 
“ about 14 leagues off Deal, did then aid, help, ^d assist the enemies of 
“ our Lord the King in the ship of war caUed the ' Loyal Glencarty.’ 
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There is no allegation j that would have been a bad indictment, my 
‘'lord, under the clause of the statute, because there is no allegation 
'' that he was adhering to the King’s enemies, which is the gist of this.” 
Then the Lord Chief Justice says, ‘‘ Aid, help, and assist the enemy of our 
** said King.” Then Mr. Avory says, That may have been a form of 
“ treason recognised at common law apart from the statute. That is 
why I said that this ease was not, or did not appear, to have been a 
** case under this statute. The indictment does not appear to be framed 
under the statute as a charge of adhering to the King’s enemies, but 
rather as a common law charge of treason committed upon the high 
“ seas. That is what I thought of Vaughan, and I desire only to lepeat 
it. That does not appear to be an indictment framed under this clause 
** of the statute. It may be, and then I am not disputing it as an 
“authority that that might at common law have constituted a treason. 
“ That is not the question here, of course.” That is the whole objection. 

Mr, Sullivan — ^The next observation of the Lord Chief Justice is, 
“ Mr. Attorney, are there any authorities you wish to call our attention 
to?” 

Mr. JusTiOB Dabuno — On what ground do you say Lord Reading pro- 
ceeded in saying that The King v. Vaughan was not an authority? 

Mr. Sullivan — Because I showed him on the examination of The King 
V. Vaughan that The King v. Vaughan was as plainly as could be an 
act of adhering to the King’s enemies within the realm. I proved it. 

Mr. JusTiCB Darling — The indictment did not use the word 
“ adhering.” 

Mr. SuLUVAN — ^Pardon me, my lord, it did. There was a discussion 
upon the first count of the indictment. I will open it to your lordships. 
The second count of the indictment was in the clearest way ; it begins that 
it was within the realm, and I showed that the place alleged was within 
the realm of England. 

Mr. JuRTiCB A. T. Lawrence— D id the indictment allege it? 

Mr. Sullivan — ^Yes, the second coimt ; and even against the peace. 

Mr. JusTiOE Darlinq — ^How many counts were there? 

Mr. Sullivan — ^T wo. 

Mr, JusMCB Darling — ^The second count says, “ And the said jurors 
of our said Lord the King upon their said oaths farther represent,” and 
GO on. 

Mr. Sullivan — To begin with, before we get to the counts of the 
indictment, will your lordship look at the Court? If you look at the 
Court you get an admiral and the three or four substantial persons, not 
under 36 Henry VIII., but under 28 Henry VIII. i that is the jurisdiction 
of the Admiralty. 

Mr. Justice Atkin — ^The second count is levying war. 

Mr. Sullivan — “ As a false traitor,” and so forth. The first thing 
is “ further refidgning, practising, and with his whole strength intending 
“ the common peace and tranqiiillity of this kingdom of England to 
“ disturb; and a war and rebellion against the said King upon the high 
“ seas, within the jurisdiction of the Admiralty«of England, to move, stir 
“ up, and procure, and the said Lord the King, from the title, honour, 
“royal name, and imperial crown of his kingdom of England, and 
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“dominions upon tihe high eeas, to depose and deprive; and miseirable 
“ slanghter of the eubjects of the said Lord the King, of this kingdom 
“ of England^ upon the high seas, and vrithin the jurisdiction aforesaid, to 
“cause and procure; on the said 8th day of July, in the said 7th 
“ year of the King, upon the high seas, about 14 leagues from Deal, and 
“ -within the dominion of the crown of England.’’ There is no doubt that 
it was within the dominions of the realm of England. 

Mr. JusTiCH Dablinci — ^Y es. 

Mr. Sullivan — Several persons would have been hanged a hundred 
years previously for doubting this was within the realm — “ And within the 
' ' juri^iction of the Admir^ty of England aforesaid, falsely, maliciously, 
“ devilishly, and treacherously, by force and anus with divers other false 
“ rebels and traitors (to the jurors unknown), war against our said now 
“ Lord the King, prepared, prompted, levied, and waged. And that the 
“said Thomas Vaughan in performance of his said war and rebellion, 
“ then and there, by force and arms, maliciously, wickedly, and openly 
“ assembled ” 

Mr. JusTiCJB Darling — ^That is quite distinct ; it was within the juris- 
diction of the Admiralty, that was on the high seas ; that is within the 
jurisdiction of the Admiralty. We aU know who ruled the waves in those 
days, and that is the reason why it was within the dominions. 

Mr. Sullivan — ^There are two points to he noted. First, it was 
within the realm of England ; that was absolutely certain in those days. I 
could keep on quoting authorities that the narrow seas wa:e part of the 
realm of England, and the ships thereon were the castles of the King 
within his remm. ' There is no doubt it was within the realm of England ; 
and, secondly, it is not tried as a foreign treason, and although Lord 
Alverstone appears to have thought it was under 35 Henry VIIL, as 
committed out of the realm, it is tried under 28 Henry '^II. You 
observe, although it is within the realm, it is tried under 28 Henry VIII . 
Why? It is not in the body of a county, and for want of being within 
the body of a county, although it is within the realm, it is accordingly 
tried, not under 35 Henry VIII. in the Court of King’s Bench, but under 
28 Henry VIIL by the special Commission consisting, as your lordships see, 
of the admiral and of the three or four substantial persons, the judges. 

Mr. JusTiOB Darlingi — ^I s the ground that Lord Alverstone misunder- 
stood the case and that Lord Reading did not? Lord Reading says that 
The Kmg v. Lynch is good law against you. 

Mr. Sullivan — ^And therefore I want to show that, so far as any judg- 
ment was pronounced in The King v, Lynch^ it was a judgment arrived at 
solely, or if not solely, mainly on The Kmg v. Vaugh<m, Would your 
lord^ip turn to The Kim,g v. Lynchs just a few lines below where we 
stopped reading, where the Lord Chief Justice says, “ Mr. Attorney, are 
“ there any authorities you wish to call our attention to? The 
Attorney-General says, “ There is a great mass of authority,’* Then the 
Lord Chief Justice says, “ I know, but are there any you wish, to call oajr 
“attention to? I have already expressed my opinion, but if there aje 
“ authorities you think jpee ought to know of we will hear them.” That 
is as much of a judgment as there is pronounced in the matter. The 
Attorney-General then goes on with authorities, and at page 115, Sir 
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John, Parvot's case is approved by the Lord Chief Justice during the 
argument as a distinct authority again. I do not think it would be so 
treated' now. You do not find any further judgment, and accordingly, 
before he heard the Attorney-General, the Lord diief Justice had already 
announced that the mind of the Court was quite satisfied on the authority, 
so far as you can see, of The King v. Vaughan. There is no considered 
judgment; the matter evaporates and goes to the jury. There are the 
expressions of opinion of the Lord Chief Justice. Parrofs case I do not 
think will help us ; we are all familiar with the trial of Parrot ; that is 
one of the great historical trials, but it will not help us in this respect. 
The Lord Chief Justice had already, before his attention was called to 
anything else, expressed his opinion that The King v. Vaughan was a 
clear authority ; if the Attorney-General wished to add anything to it, well 
and good, but he was quite convinced, and he expressed his opinion on The 
King V. Vaughan. Am I not at least entitled to say, if The King v, 
Vaughan was in fact of no authority on the matter, that the decision of 
The King v. Lynch is very seriously impaired? I do not know of any 
other passages of the Lord Chief Justice in The King v. Lynch to amend 
that judgment. At page 115 it says, And so it was resolved in Sir 
J ohn Parrofs case.’' The Lord C^ief Justice says, “ Distinct authority 

''again.” Then there is a reference to Hale, and then the Attorney- 
General says that the objection is a. mere matter of form, and that his 
learned friend is really bnnging forward a matter already raised on the 
indictment ; and it really was a matter of form. The counsel for the 
prisoner then said, " I imderstand we still have the opportunity of moving 
" this again in arrest of judgment.” Then the Lord Chief Justice says, 
" You first ask us to construe the statute, and then you say if the statute 
” is rightly construed there is no evidence.” Then the Lord Chief Justice 
says, ” That only goes to the form, not substance.” Then Mr. 
Ayory says, ” I do not want to reply to this. I see what your lordship’s 
' ' view is, and we have an opportunity at a later stage of discussing those 
'' matters.” Then the Lord Chief Justice says, " Are you calling evi- 
‘'dence?” Then counsel for the prisoner says, “Yes, I propose to 
“ call evidence ” — and so the case goes on. 

So far as there is any ruling upon the point which I am arguing 
before your lordship, if The King v. Lynch is said to be a decision against 
me, 1 am anxious to criticise the grounds of The King r. Lynch ^ and the 
matter which mpst influenced the Court in The King v, LyTich^ and had 
decided the judgment of the Court before any argument was addressed on 
behalf of the Grown, as the President of the Court had stated. 

Mr. JtrsTiCB Daklutg — ^The difficulty about it is that if you get rid of 
The King v. Vaughan^ the Court in The King v. Lynch did not rely only 
on The King v. Vaughan. There are specially mentioned all these 
authorities with which you dealt yesterday — Coke, Hale, Hawkins, and 
all of them, 

Mr. StrLLiVAW — I wish to call attention to the fact that these authori- 
ties are cited after the Lord Chief Justice has informed the Attorney- 
General that he has already expressed his opinion on the case on the 
authority of The King v. Vaughan. 

Mr. Justice Dabling — Suppose they did rely upon twenty authorities 
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and on© of them was a bad one and the other nineteen were good, the 
decision is a good one for all that. You can take a little poison without 
it killing you if iJae rest of the food is wholesome. 

Mr. Sullivan — ^Without trying it, I will assent to that. I should 
suggest the converse happened. The Court said it was quit© satisfied 
with the poison, but if they wished to add any further argument they 
might go on and cite anything eke they thought might be drawn to the 
attention of the Court. The moment the Attorney-General rises he is 
informed that no argument is needed on his part to convince the Court, 
because the Court has already expressed an opinion, but they will listen 
to anything further he wishes to say, they having already mad© up their 
minds he has no case to meet. Up to that point the Court informs the 
Crown they have no case to meet. The only authority against the prisoner 
in the opinion of the Court, so far as the expression of the Court goes, is 
The King v. Vaughan, which is no authority at all. I submit you are 
not bound her© by the trial at bar of The King v. Lynch, and in view of 
that history of the development of The King v. Lynch it certainly does 
not staid as a high authority, if the Court were satisfied that theie was 
no case to be met by the Grown, and were satisfied on what the Court 
said was a conclusive authority in favour of the Crown, which upon 
investigation is shown to have b^n no authority at all. 

Mr. JusTiCB Uakling — Thei’e wei*e two other judges piesent besides 
Lord Alverstone, Mr, Justice Wills and Mr. Justice C5hannell, both ver^'^ 
learned judges, who had made a considerable study of all these othei' 
authorities. Their knowledge of the law of treason was not limited to 
The King v, Vaughan. 

Mr. Sullivan — Certainly. All that I wish to say with regard to The 
King v. Lynch in view of its acceptance of The King v. Vaughcm is that 
The King v. Lynch, if it purports to follow the other authorities which 
I dealt with yesterday, if the authorities I dealt with yesterday, which 
I take it would he present to the minds of the Court, are good, they are 
good, but if they are bad, The King v. Lynch would be bad on the ^und 
that these were bad and should be overruled. 

Mr. JusTiOB Darling — ^Yes. 

Mr. Sullivan — All I wish to. get rid of with legard to The King v. 
Lynch is that it should be cited as something in the nature of an addi- 
tional considered authority after argument, when I point out that before 
there is any real argument of the case at all the Court makes up its mind, 
perhaps from their antecedent following of Coke, Hale, and Hawkins, 
but expressing itself to be satisfied there is an authority which would be 
binding on the Couii/ because of a previous trial at bar which was con- 
olusivdiy in point, I have no wish to occupy the time of the Court any 
further upon this point. It does come back to this, that if I was right 
in my argument yesterday, The King v. Lynch would be wrongly decided 
if it followed Vaughan. If your lordships are satisfied that I need not 
open Vaughan, I can leave that. Whether it followed Vaughan, which, 
I submit, is a bad authority, or whether it followed the au^ority of the 
text-books, if those books^ar© to be noticed, I submit it would fall in every 
event, and I liink I need not further occupy the time of the Court wiii 
regard to the matter. 

) 
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M 7 lords, the only other case is The King v. CundelL I think I 
mentioned it yesterday, and it will be present to your lordships* mind. 

Mr. Justice Daeleng — ^Y ee. 

Mr. Sullivan — I will not turn back to that. 

There are, my lords, a few matters that I may have omitted. We 
were dealing with the case of Owen Glyndwr, the record of which was 
sent up. There is a peculiar history with regard to that, because it 
appears that Glyndwr was proceeded against, and that subsequently it 
was found necessary to confirm the proceedings against Owen Glyndwr 
by statute, 9 Henry VI., chapter 3 — “ The proceedings against Owen 
Glyndwr attainted of high treason ehall stand,** and so forth, but 
“ shall not prejudice his heirs.** The important matter there is that it 
does not prejudice his heirs, for there you see at once the distinction between 
the confermance of common law treason and conviction following in a 
common law Court and a conviction of treason at civil law where there 
was no attaint of blood. So you see obviously Owen Glyndwr's treason 
would be within the King’s dominions but without the realm, and when 
proceedings against him are confirmed by Act of Parliament, they are 
ocmfirmed to stand good as a conviction at civil law, and not at common 
law, which confirms the argument that I addressed to your lordships this 
morning. 

Mr. JusucB A. T. Lawbencb — Is there any distinction drawn between 
civil law and the statute 1 
Mr. Sullivan — ^No. 

Mr. Justice A. T. Lawebncb — It was not uncommon for such etatutea 
aa that to be passed to save the heirs from forfeiture. There are lots of 
precedents for that. 

Mr. Sullivan — It might be that. On the other hand, as we know, 
these proceedings tried before the admiral, although he had jurisdiction 
to try for high treason, and did convict of high treason in his trial at 
civil law, involved no attaint of blood. 

Mr. JuSTiCH Dabung — Glyndwr* s rebellion was against Henry IV., 
was it not, and this is a statute of 9 Henry VI. ? 

Mr, Sullivan — ^Yes. 

Mr. Jus^CH Darling — ^Who were Owen Glyndwr*® heirs at that time? 

Mr. Sullivan — ^At any rate, they had sufiicient influence with Parlia- 
ment — 

Mr. Justice Dabungi — ^They were good friends of Henry VI., you may 
depend. 

Mr. Sullivan— Yes, 

Mr. Justice Darling— ^I should not wonder in the least if they were 
very good relations of Henry VII, You will get to the house of Tudor 
dirwtly. 

Mr. Sullivan — Yes. The House of Tudor had a knack of drawing 

unto itself diverging elements in earlier years. 

My loi^, may I now shortly sum up what I have occupied your 
lord^ps* time over? First, I submit that dealing within the realm, and 
dealing with the oommon law, which is the ccSnmon law of the realm, 
devdoping out of the coimty administration and the administration of the 
bodies of oountie®, there could not have been and there is no existence 
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of something that is alleged to be a crime whose existence cannot be 
inquired into or determined hj a legal tribunal. If no legal tribunal can 
inform itself whether the state of affairs exists, I submit such a state 
of affairs cannot be said to be a crime when their existence cannot become 
known to a legal tribunal — ^that for want of venue the common law could 
never inform itself of a matter which had arisen outside of the body of 
the county — ^that the statute of Edward III., although it would be law in all 
the King’s dominions as far as we are dealing with it, its administration 
by the common law would depend on the powders of the common law to 
infoam itself as to the facts alleged against supposed offenders, and that 
therefore the statute when dealing with matters within the realm should 
not be construed as to intend the creation of an offence on a state of affairs 
which again could not be tried — ^and that in the construction of the statute 
it must be borne in mind that the statute would fall to the ground so far 
as it is incapable of working itself out by the process and procedure of 
the common law. I submit on the plain reading of the statute, if we 
read it to-day for the first time, if you gave it to a man who knew 
nothing about the complications connected with it, it would 
convey clearly to his mind that the two matters alleged in the 
statute wduld only have the criminal element of treachery accord- 
ing to the statute if they were committed within the realm ; 
and one of them had this peculiarity, that it might be proved to be com- 
mitted within the realm, although the completion of the offence might 
have taken place outside the realm if the offender was within all the time. 
That was a peculiarity which distinguished it from the other matters 
alleged in the statute. I submit that any passing of the statute to try 
and make it fit with the opinion of text-writers would be outside the 
jurisdiction of the Court; that the statute should be expounded by each 
member of the* Court for himself, and that the duty is to peruse the statute 
and to form an opinion as to what the statute means, and not to try and 
see if the statute oan be reconciled or read in accordance with the opinion 
of any text-writer, no matter how eminent. I would call the attention 
of the Cburt to the fact that as far as I know — again I speak subject to 
correction — ^you do not find any effort to put in operation with regard 
to outside matters, these allegations of treason until subsequently to 
26 Henry VIII., that in all these years, including the time when there 
were pretenders in France leading against the Kings of England, you do not 
find precedent — apart from OuivdelVs case- -of any proceeding in the 
nature of adhering where the adherent is, and all the acts and circumstances 
take place, entirely without the jurisdiction, in all these hundreds of 
years. An examination of the cases shows that until The King v. Lynch 
the matter is never debated and submitted to the judgment of His Majesty^s 
judges. There is no contemporaneous exposition, and there is no adjudi- 
cation upon the meaning of the statute through all these years after debate 
and judicdal pronouncement upon it. 

My lords, for these reasons I submit that this Court is not trammelled 
by the speculative opinions of any text-writers where the statute has not 
b^n construed by any cfther Court except the Court at bar in The King v. 
Lynch, and accordingly that the Court should approach this statute' as if 
the statute had pas^ yesterday, and if reading it as passing yesiberday 
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a clear opinion on the tejms of the statute is conveyed to the mind of the 
Court, that should be the reading of the statute, no matter for how many 
years test-writers have expressed a different opinion. 

Mr. JusTiOB Darling — Thei'e are other points raised, Serjeant Sullivan, 
in this appeal besides this. 

Mr. Sullivan — ^There are other points raised in the notice of appeal. 
I have not dealt with them. On investigation, whatever criticism might 
be directed, I do not think I should be justified in occupying your lord- 
ships’ time in asking that the judgment should be reversed on them. 

Mr. JusTiCH Darung — ^We will let you know' if we desire to hear you, 
Mr. Attorney. 

Their lordships retired. 

On resuming, 

Mr. JusTiOB Darleno — ^We have no occasion tO' trouble you, Mr. 
Attorney. 


Judgment. 

Mr. JusTTCB Daruno — ^In this case the appellant was indicted for high 
treason in adhering to the King’s enemies elsewhere than in the King’s 
realm, that is to say, within the Empire of Germany; and his act was 
said to be contrary to the Treason Act of 1351, the statute of 25 Edward 
III., chapter 2. That statute says, “ Whereas divers opinions have been 
“ befbre this time in what case treason shall be said, and in what not; 

the King, at the request of the Lords and of the Commons, hath made a 
''declaration in the manner as hereafter followeth,” which is the statute 
of Edward III., and various treasons are defined ; and after the treason of 
levying war against the King in his kingdom there is defined, because it is 
only, as has often been said, declaring the common law, this particular 
tre^n. I will read it first in the words in which it is written in the 
Parliament Roll and in the Statute Roll, now in the Record Office, in 
Norman French, and then I will read it in the translation which has 
been published long ago under the authority of the King’s printers. The 
words these, " May commit treason by levying war against the King,” 
and so on, " Om- soit adherant as tnemys nostre seignur Ic Eoi en le 
'' roialme dofumt a eux ^id ou confort en son roialme ou par aUlours,^* 
and that has been translated " or be adherent to the King’s enemies in his 
" realm, giving to them aid and comfort in the realm or elsewhere.” It 
is the construction of those few words which has given rise to all the 
argument which has been addressed to the Court before whom the appellant 
w^ tried and to this Court. 

Now, we desire to say, every member of this Court desires to say, 
that we are greatly indebted to Serjeant SuUivan, who has appeared for 
the appellant in this .case. We desire to say that in our judgment 
his argument was exceedingly well considered, well delivered, and was in 
every way worthy of the greatest traditions of the King’s Courts, in one 
of which it was /delivered. ' Having said that, it is from no want of 
respect to his argument that we did not call upon the Attomey-Geiieral, 
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3ut the Court, having considered fully and attentively every ai'gument 
ased by Serjeant Sullivan, and the authorities he advanced for it, have 
3ome to* the conclusion that there was no* need to call for any refutation 
jf it from the Attorney-General. The authorities have been fully cited; 
there is no consideration which is not before the Court, because the' answer, 
so far as it was an answer, to Serjeant Sullivan's argument had been made 
by the Crown at the trial, and Serjeant Sullivan himself -was thoroughly 
aware of what might be the answer to any proposition which he put 
before us. We have considered, therefore, with the advantage of having 
known to us all that passed at the trial, the argument w^hich he has so 
well, so excellently I may say, addressed to us. 

Now, the main point raised in the argument of Serjeant Sullivan was 
that this statute had neither cieated nor declared that it was an offence 
to be adherent to the King's enemies beyond the realm of the King ; and 
that the words meant that the giving of aid and comfort, ou par mllours^ 
that is, outside the I'ealm, did not constitute a treason which could be tried 
in this country unless the person who gave .the aid and comfort outside 
the realm, in this case within the Empire of Germany, was himself within 
the realm at the time he gave the aid and comfort. This argument 
was foimded upon the difficulties which must arise owing to the doctrine 
of venue, that people were only triable within certain districts where the 
venue could be alleged ; that if a man committed a crime in a county he 
must be indicted and tried for it in that county ; that if he committ^ a 
crime against the King he must be tried within the realm ; and that if the 
aid and comfort was given outside the realm by a person being then out- 
side the realm he could not be tried there — ^that follows, because it was 
not within the King's realm; and that, as he could not be tried by the 
King’s Courts in the Empire of Germany, he could not be tried in the 
King's Courts at all for what he had done in Germany unless when he gave 
the aid and comfort in Germany he was himself actually resident within the 
realm of the King. It was said, this must be so, or one could find a case 
where a man had altogether outside the realm given aid and comfort to the 
King's enemies, and had been indicted within the realm and tried for it. 
Such a case would be difficult to find in the course of years, because it 
cannot be a very common offence. First of all, if a man did commit it — 
I call it an offence — if he did those things, pure and simple, it is highly 
improbable that he would then put himself in peril by coming within the 
realm where what he had done might be investigated, and where he might 
be punished for it. One would expect that very few people would put 
themselves in a position where they could possibly be charg^ ; but if any 
of them did, it is so highly probable that, besides the giving of aid and 
comfort outmde the realm, they would have done something inside the 
realm, if they came back it is so highly probable that they would have 
come back with some evil intention, such as levying war, compassing 
the King's death, or doing something of that sort, that they would very 
probably be arrested on their arrival in this country, and not charged 
with being adherent to the King's enemies outside the realm, but char^ 
with some such offence ^as anybody being within the King's realm could 
commit there ; it would be much more easily proved ; and, therefore, if the 
two offences had been committed, as would extremely probable, in the 
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one case, any one having the direction of a criminal prosecution would 
be certain to charge him for the case which could be more easily proved. 
Therefore we are not very much impressed by the fact that there is very 
little precedent for such a prosecution as this.* 

But there is a large amount of authority for the proposition that 
what the jury have found was done by this appellant, and what it is not 
contested was done, beoause there is here no appeal upon the facts, is an 
offence 'triable, as this offence was triable, in the King's Bench. Taking 
the words of the statute themselves, it appears to us that the construction 
for which Serjeant Sullivan contends is not the true one. He would have 
it that be adherent to the King’s enemies in hia realm, giving to them 

aid and comfort in the realm or elsewhere,” means that the adherence, 
because it is the adherence which ib the offence, really must be by a person 
who, being in. this country, gives the aid and comfort, it may be in this 
country, it may be outside of it. We agree that if a person being within 
this country gives aid and comfort to the King’s enemies in this country 
he is adherent to the King’s* enemies ; we agree (and Serjeant Sullivan 
admits this) that if he is in this country and he gives aid and comfort 
to the King’s enemies outside this coimtry he is adherent, to the King’s 
enemies. But we think there is another offence, and that these words 
must mean something more than that. We think that the meaning of 
these words is this, giving aid and comfort to the King’s enemies ” are 
words of apposition; they are words to explain what is meant by being 
adherent to, and we think that if a man be adherent to the King’s enemies 
in his realm by giving to them aid and comfort in his realm, or if he be 
adherent to the King’s enemies elsewhere, that is by giving to them 
aid and comfort elsewhere he is equally adherent to the King’s enemies, 
and if he is adherent to the King’s enemies, then he commits the treason 
which the statute of Edward HI. defines. Reasons may be given for that, 
but we tJiiTik a very good reason is to be found in this, that the subjects 
of the King owe him allegiance, and the allegiance follows the person of 
the subject. He is the King’s liege wherever he may be, and he may 
violate his allegiance in a foreign country just as well as he may violate 
it in this country. If authority were wanted for that it is to be found in 
The King v. Cundell^ 4 Newgate Calendar, page 62. I put out of the 
question Serjeant Sullivan’s argument as to where the person could be 
tried, whether he could be tried by Cbmmission or tried by Comnoission of 
oyer and teinniner, or tried in the King’s Bench ; but a really shocking 
example of what ^egiance may mean is to be found in Gu^elVs case 
where prisoners of war, being then in the Isle of Prance, which I think we 
now call the Isle of Mauritius, were seduced from their allegiance ; they 
had adhered to the King’s enemies ; being recaptured they were actually 
tried here in England, and one of them, CJundell, was executed for high 
tteason, the others were pardoned. That was beoause he had violated ms 
allegiance which follow^ him, which remained with him wherever he 
might be outside the King’s dominions, and by which he was even bound 
when he was a prisoner of war. Of course, I do not cite that case to 
commend it for its humanity or anything of that kind, but merely to say 
that as a matter of strict law it is perfectly good law, and the only reason 
why it is not decisive of this case is that it does not dispose of the question 
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where the person who has committed the partioular treason can be tried 
or how he can be tried. 

Now, I have said that it is the opinion of the Court that there is a 
great deal of authority for this proposition, that adherence to the King's 
enemies outside the King's dominions by a person who is himself outside 
constitutes the commission of tliis treason by the person who is elsewhere 
than within the King’s realm. It is worth while to notice that this 
question must have been discussed ; people may have doubted how a person 
could be tried, but it must have been discussed among lawyers as to how 
he could be tried. There is a long and ancient opinion, as I will show 
when I read the cases presently, for the proposition that it is treason to 
do what the appellant has been convicted of doing in this case. 

Now, a statute was passed which has been often cited here, a statute 
of 36 Henry VIII., and what it says is this, An Act for the trial of 
“ treasons committed out of the King’s dominions.” There is a distinct 
statement that you can commit treason out of the King’s dominions ; it is 
only a question of how the person is to be tried ; and it says, Forasmuch 
" as some doubts and questions have been moved that certain kinds of 
treasons, misprisions, and concealments of treasons done, perpetrated, or 
committed out of the King’s Majesties realm of England and other His 
Grace’s dominions cannot by the common laws of this realm be enquired 
" of, heard, and determined within this his said realm of England. For 
* ' a plain remedy, order, and declaration therein to be had and made. Be 
'' it enacted by authority of this present Parliament that all manner of 
offences being already made or declared or hereafter to bo made oi* 
d^lared by any of the laws and statutes of this realm to be treasons, 
misprisions of treasons, or concealments of treason, and done, perpe- 
'^trated, and oomioiitted by any person or persons out of this realm of 
'^England shiill be from henceforth enquired of, heard, and determined 
''before the King’s justices of hia bench for pleas to be holden before 
"himself,” and so on; that is to say, tried in the King’s Bench. Hiere- 
fore this trial was rightly had in the King’s Bench, provided what was done 
by the appellant amounted to treason by virtue of the statute of Edward 
III. If it was such a treason it was rightly tried. Whether it was or 
not depends upon the construction which we ourselves, reading this statute, 
put upon it. Serjeant Sullivan has asked us simply to take tSe statute and 
read it as though we had seen it for the first time, and he says that is the 
best way to construe any statute. Well, it is a little difficult for anybody 
who is a judge of the King’s Bench to say that he reads for the first time 
the statute of Edward III. concerning treasons. We must all have read 
it before. But I do not know that the rule which Serjeant Sullivan lay-4 
down is altogether an acceptable one. 

In Maxwell on the Interpretation of Statutes, chapter. 11, there is 
this passage, " It is said that the best exposition of a statute or any other 
"document ia that which it has receiv^ from contemporary autib-ority. 
‘^ Optima est legum interpres consuetudo^^* and then another maxim is 
given. "Where this has been given by enactment or judicial decision 
" it is, of course, to bef accepted as conclusive. But, fmiher, the mean- 
" ing publicly given by contemporary, or long professional usage, ia pre- 
" sumed to be the true one, even when the language has etymologically 
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or popularlj a different meaning. It is obvious that the language of 
“ a statute must be understood in the sense in which it was understood 
when it was passed ; and those who lived at or near the time when it 
“was passed may reasonably be supposed to be better acquainted than 
their descendants with the circumstances to which it had relation, as 
well as with the sense then attached to it hy the Legislature and the 
interpretation put upon its enactment by notorious practice may, perhaps, 
*'be regarded as some sanction and approval of it.’* 

Now, this statute had been understood long before to-day, has been 
understood by lawyers of gi-eat leai-ning, has b^n understood by lawyers 
of very exceptional erudition who have b^n members of the King’s Bench, 
and understood in the sense in which we have to-day said we understood it. 
Their authority has been attacked by Serjeant Sullivan. Serjeant SuUivan 
has attacked Lord Coke, quite properly attacked him. He has attacked 
his authority j he has questioned the reasons, if there be any, for the state- 
ments which Lord Coke has made concerning the law; and if we were 
to accede to the argument of Serjeant Sullivan we should have absolutely to 
disregard the opinion of Lord Coke, the opinion of Mr. Serjeant Hawkins, 
and the opinion of Sir Matthew Hale — all great names in the law, and 
persons whose opinions have long been followed in many questions of 
extreme difficulty which have puzded lawyers for many generations. Let 
us see what Hale says. Sir Matthew Hale in his Pleas of the Crown, 
chapter 15, says this, ** Touching the trial of foreign treason, viz., adhering 
the King’s enemies, a« also for compassing file King’s death without 
the kingdom at this day, the statute of 35 Henry VIIL, chapter 2, has 
sufficiently provided for it,” and then he cites Dyer 316 and 
Story^s case, but at common law he might have been indicted in any 
** county of England, and especially where the offender’s lands lie, if he 
have any.” That is a very definite statement, and if we were to allow 
this appeal we should be bound to^^y that that did not state the law. Are 
we entitled to throw over the opinion of Sir Matthew Hale as cavalierly 
as we are invited to do? LojO^ing at this book, The History of the Pleas 
of the Crown, how comes it to be in our hand ? I read at the very be- 

ginning of it, Extract from the Journal of the House of Commons, the 
29th day of November, 1680. — Ordered, that the executor® of Sir Matthew 
” Hale,^ late Lord Chief Justice of the Court of King’s Bench, be desired 
to print the MSS. relating to the Crown' law, and that a committee be 
appointed to take care in printing thereof,” and it is referred to Sir 
William Jones, Serjeant Maynard — a name to be reverenced in legal his- 
toiy — Sir Francis Winnington, Mr. Sacheverel, Mr. George Pelham, and 
Mr. Paul Foley ; and it is because of their care and by order of Parliament 
that we have this book in our hand at all. , 

Then there is Mr. Serjeant Hawkins. At page 306 of the second 
volume, section 48, he says this, “ It seems to have been a great doubt 
before the making of the statute of 35 Henry VIIL, chapter 2, in what 
manner and in what place high treason done out of the realm was to be 
tried. For some seem to have holden that it was triable only upon 
an appeal before the constable and marshal; others that it noight be 
tried upon an indictment, laying the offence in any county where the 
^'King pleased; and others, that it was triable by way of indictment in 
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'' tbit county only wherein the offeucer had hindiji ; but surely it cannot be 
'' i-easouably doubted, but that it was triable some way or other for it 
cannot be imagiiuHi that an olfence of such dangerous consequence, and 
expressly within the purview of 25 Edward III., should be wholly dis- 
punishable, as it must have been, if it were no way triable.'" Serjeant 
Sullivan's argument is that it w'as dispunishable because you could not 
try it, if the kind of treason alleged were what is alleged in tliis case. 

I mentioned yesterday, and I think it is worth reading again, because 
we are relying, confessedly relying, upon the authority of Sir Matthew 
Hale and of Serjeant Hawkins in the judgment that we are giving, and 
also upon the opinion expressed by Lord Coke, to which I wdll come presently 
— there is a passage in the case of Bntt v. Oonant,, decided in 1820, and 
repoitied in first volume of Broderip and Bingham’s Reports at page 570, 
wWe Chief Justice Dallas, himself no mean authority, says this, We are 
told that w© must look to the authorities, and find what we can in the 
'' books upon the subject.” It seems to have been recognised that that 
waa the proper way; if a. question of law arose, look back at the old 
authorities and find what you can in the books upon the subject. '' Now, 
“ if the authority of Lord Hale, and that of Mr. Serjeant Hawkins, are 
''to be treated lightly, w^e may be without any authority whatever.” 
Here we asked to treat them lightly, we are asked to reject them alto- 
gether. " With respect to Lord Hale, it is needless to remind those 
"whom i am now addressihg " — ^this w^as in 1820 — "of the general 
" character for learning and legal knowledge of that person, of whom it 
" was said, that what w^as not known by him was not known by any 
" other person who preceded or followed him; and that what he knew, he 
" knew better than any other person, who preceded or followed him. 
"With respect to Mr, Serjeant Hawkins, we Imow his authority. These 
" are books which are in the hand and head of every lawyer, and constantly 
" referred to on every occasion of this sort. I must, therefore, look to 
"these books; and I shall proceed to examine the exposition given by 
" text-writers of the words of those statutes, and the commission of the 
" peace.” 

Now, with regard to Lord Coke, his opinion is precisely the same as 
that which is given by Sir Matthew Hale and Mr. Serjeant Hawkins, and 
it has been said to us that we should not follow Lord Coke, because Stephen ' 
in his Commentaries, and other writers elsewhere, have spoken lightly of 
the authority and learning of Lord Coke. It may be they have done so. 
Of course, they have all the advantage. They are his successors. If 
Lord Coke were in a position to answer them it may be they would regret 
that they had entered into argument with him ; but although Stephen and 
others have perhaps flouted the authority of Lord Coke, he has been recog- 
nised as a great authority in these Courts for centuries, and nowhere more 
than perhaps in the passage I am now about to read, which I owe to my 
brother Atkin, in the case of Garland v. Jehylly reported in 2 Bingham's 
Reports, page 296, in the year 1824 — " I know it has been said that Lord 
" Coke in this case must be mistaken, for in the margin is a reference 
" to Lord Coke's Reports, and upon referring to the page you find nothing 
" to warrant, his opinion. I have looked into the report, and the observar 
" tion is correct ; but it will be found that the same observation will apply 
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to cases that are relied on on the other side 3 it appears to me that the 
reference "was not made by Lord Coke, but that it has been introduced by 
some ignorant editor, who fancied something confirmatory of the opinion 
' ' in Coke, The fact is, Lord Coke had no authority for what he states, 
but I am afraid we should get rid of a good deal of what is oonsidered 
** law in Westminster Hall if what Lord Coke says, without authority, is 

* * not law. He was one of the most eminent lawyers that ever presided 

as a judge in any Court of justice, and what is said by such a person 
is good evidence of what the law is, particularly when it is in conformity 
witii justice and common sense.’* Those are the words of Chief Justice 
Beet. 

If one wanted an opinion of a person who was not a lawyer, one with 
whom I dare say Serjeant Sullivan, at all events, is perfectly familiar, it is 
where this same Lord Coke is alluded to by John Milton as one who — 

On the Royal Bench 

Of British Themis, with no mean applause, 

Pronounced, and in his volumes taught our laws, 

Which others at their bar too often wrench. 

Thei*e are other authorities who understood this matter in precisely the 
same way, not authorities as great as Lord Coke, but it is worth while, 
I think, to show what was the volume of opinion during ages when lawyers 
were considering this particular matter. There is a treatise, not perhaps 
very commoniy known— I referred to it yesterday — by Mr. Ferdinand 
Pulton, a barrister of Lincoln’s Inn, and the particular copy I am reading 
from was published in 1609. . He says, “ These views are collected out 

of the reports of the common laws of this realm, and o-f the statutes in 
force, and out of the painful works of the reverend judges,” mentioning 
them, and there is this passage, “ And because by the said statute of 
25 Edward III. it is declared to he high treason to levy war against the 
" King in hie realm, or to be adherent to his enemies, aiding them in hie 
realm or elsewhere ; therefore if a subject bom of the realm being beyond 

* ‘ the seas doth practioe with a prince or governor of another country to 
‘'invade this realm with great power, and do declare where, how, and by 
‘ ‘ what means the invasion may best be made, it is high treason ; for an 
“ invasion with great power cannot be, but of likelihood it will tend to 
“ the destruction of great peril of the King and hurt to the realm ; more- 

over, the said offender hath manifested himself to be adherent to the 
” Kin^s enemy and to aid him with his counsel, though not in the realm, 
“yet elsewhere, and this offence shall be tried in the King’s Bench, or 
‘ ' elsewhere, before such Commissioners, and in such county, as the King 
“by commission shall appoint, according to the statute of 35 Henry 
“‘VIII., chapter 2.” 

A mudi more modem writer was of the same opinion, Sir James Fitz- 
james Stephen. In hie Digest of the Criminal Law he says, “ Every one 
“commits high treason who, either in the realm or without it, actively 
“ assists a public enemy at war with the King.” 

A valuable opinion to the same effect was given in the year 1775, and 
it is referred to, and can be found in Arohbold atrpage 1033, where this is 
said, “ In 1776 the law officers (Thurlow, A.G., and Wedderbum, S.G.) had 
'“been informed that in 13 Anne an Act agmnst high treason had been 
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passed in the province of New Hampshire,’’ which was in the King’s 
dominions in America, “ that the said Act was disallowed by Order in 
Council in 1718 ; that it was conceived there was no law of that province 
'' at present existing for the trial and punishment of that offence. They 
^ ' were asked in what manner it w'as proper to proceed against persons for 
‘"high treason committed in New Hampslnre. They replied, 'We are 
“ ' humbly of opinion that it I'equires no Act of a provincuil Legislature to 
' constitute the offence of high treason in any of His Majesty’s planta- 
" tions. The crimes may be prosecuted in Superior Court of New 
‘ Hampshire (which by il William III. hath the full criminal jurisdiction 
"‘"within that government which His Majesty’s Cburt of King’s Bench 
"" "exercises here), or in this country in the statutes of 35 Henry VIII., 
" as the occasion may require.’ ” That was exactly this case. The 

treason was not committed within the King’s realm; it was committed 
elsewhere. There is no pretence that the person who committed it by 
being adherent, or whatever form the treason took, -was within the King’s 
realm. That is a distinct statement which covers tliis case exactly, and 
that is the opinion of two such law^ officers as Lord Thurlow and Lord 
Loughborough, absolutely consonant to the opinion which this Court is 
expressing to-day. 

I do not know that it is worth while to allude to the paragraph to 
which Serjeant Sullivan called our attention in Platfs case, which is in the 
first volume of Leach’s Cases in Crown Law, at page 168, but it is to be 
noticed that no stress w’hatever is laid by the. Court there upon the words, 
which Serjeant Sullivan insists govern the w^hole of this particular definition 
of treason, that is, the words in his realm,” because what is said is> 
It was the ancient opinion, that tlie species of treason which consists, 
by 25 Edward III., chapter 2, in adhering to the King’s enemies, might 
he tried, before the statute 35 Henry VIII., chapter 2, within the king- 
" dom, by the rules of the common law, though the aid and comfort was 
"" afforded without the renlm.” 

We do not think it necessary to give further reasons for the conclusion 
to which we have come. We purposely do not rely upon a recent case 
which has been questioned by Serjeant Sullivan, simply for the reason that 
we are of opinion that there is ample authority for the conclusion to which 
the Court indubitably came to in that case, ample authority to be found in 
the decisions and in the opinions of great lawyers to which I have referred 
in giving the judgment of this Court. 

It only remain® to say that the appeal is dismissed. 

The. other point® taken in the notice of ap;^l questioning the summing 
up of the Lord Chief Jiistice are entirely withdrawn by the appellant’s 
counsel, and it is needles® to say more about them. 
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Warrant dated 13th May, 1916. 
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Supplement to L<md<yn, Gazette of 4th August, 1914. 

Address headed “Irishmen ! ” 

Newspaper photograph of the non-oommissioned officers of Company “ A,’’ 
Irish Brigade, Berlin. 

Photographs of sands at Curraghane. 

Photograph of a boat. 

Dagger. 

Tin box. 

Three revolvers. 

A leather bag. 

Black bag. 
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Three life-belts. 

Paper in which sausage was found. 

Paper found on Sir B. Casement. 

Paper found in Exhibit 12. 

Two pieces of paper (Code). 

Overcoat. 

Overcoat. 

Overcoat. 

Pour sheets of notepaper found on Bailey. 

Maps. 

List of maps found. 

Bifie. 

Broken rifle butts. 

Bayonet case. 

Cartridge in clip. 

Copy certificate of birth of Daniel Julian Bailey. 

Statement of Daniel Julian Bailey, 23rd April, 1916. 

Ticket, Berlin to Wilhelmshaven. 

Letter from Koger Casement to Sir Edward Grey, dated 19th June, 1911. 
Official history of Sir Boger Casement. 
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EXHIBIT 1. 

Ik ths Metbopolitan Police Disiebict. 

To each and all of the Constables of the Metropolitan Police Force — 

Information on oath has been laid by the Director of Public Prosecutions that 
SIB ROGJSIR CASEMENT and DANIEL JULIAN BAILEY (hereinafter oaUed the 
defendants) on the 1st day of November, 1914, and oh divers other days thereafter, and 
between that day and the 2lBt day of April, 1916, unlawfully, maliciously, and 
traitorously .did commit high treason within and without the Realm of England in 
contempt of our Sovereign Lord the King and his laws, to the evil example of all others 
in the like case offending contrary to the duty of the allegiance of them the said 
Sir Roger Casement and Daniel Julian Bailey to our said Sovereign Lord the King 
and against the form of the statute in such case made B.nd provided. 

YOU ARE THEREFORE HEREBY COMMANDED to bring the Defendants 
before the (Dourt of Summary Jurisdiction sitting at the Bow Street Police Court 
forthwith to answer to the said Information. 


Dated the 13th day of May, 1916. 


(2a. Stamp.) 


John Dickinson. 

(Seal.) 

One of the Magistrates of the Police 
Courts of the Metropolis. 


On back. 

Inspector Parker is to execute this warrant. 


Perforation. 

13.5.16. 


P. Quinn, 
Superintendent. 
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EXHIBIT 3. 

SuPFIiSMENT TO THE LONDON ' OA.ZETTE OF TUESDAY, THE 4TH OF AUGUST, 1914, 
OOKTAININO NOTIFICATION THAT A STATE OF WaR EXISTS BETWEEN EnGIAND 

AND Germany. 


EXHIBIT 4. 

Irishmen ! 

Here ia a chance for you to fight for Ireland ! 

You have fought for England, your country’s hereditary enemy. 

You have fought for Belgium, in England’s interest, though it was no more 
to you than the Fiji Islands ! 

Are you willing to fight for your own country? 

With a view to securing the National Freedom of Ireland, with the moral and 
material assistance of the German GUsvemment, an Irish Brigade is being formed. 

The object of the Irish Brigade shall be to fight solely the cause of Ireland, and 
under no circumstances shall it be directed to any German end. 

The Irish Brigade shall be formed and shall fight under the Irish flag alone ; the 
men shall wear a special, distinctively Irish uniform and have Irish officers. 

The Irish Brigade shall be clothed, fed, and efficiently equipped with arms and 
ammunition by the German Government. It will be stationed near Berlin, and be 
treated as guests of the German Government. 

At the end of the war the German Government undertakes to send each member 
of the Brigade, who may so desire it, to the United States of America, with necessary 
means to land. The Irishmen in America are collecting money fpr the Brigade. Those 
men who do not join the Irish Brigade will be removed from Limburg and distributed 
among other camps. 

If interested, see your company commanders. 

Join the Irish Brigade and win Ireland’s independence ! 

Bemember Bachelor’s Walk ! 

God save Ireland ! 


EXHIBIT 22. 

Four Sheets op Notbpapbr found on Bahjet, on one of which is written— 
Castle, near Tralee, is quite a quaint old Irish structure of stone. 
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EXfflBIT 23. 

Two Maps op Ibelakd, each cut is Fourteen Sections. 


EXHIBIT 24. 

Maps Found, 

Two Maps of Ireland, each out in 14 Sections, marked in indelible pencil back 
and front as follows : — 


Section 1, marked 

TKOY. 

Section 8, 

marked GALWAY. 

j» 2, ,, 

FOYLE. 

if 

tf 

DUBLIN. 

n 3, ,, 

STRANGFORD. „ 10, 

If 

WEXFORD. 

»» • 4, ,, 

NEAGH. 

» 11, 

If 

LIMERICK. 

n if 

DONEGAL. 

12, 

If 

TRALEE, 

»* 1) 

BLACKSOD. 

„ 13, 

>1 

KENMARE. 

if 7, ,, 

OLEW. 

„ 1*, 

II 

CORK. 

On the back of one of the Sections, No. 14, appear the figures and words 
of index: — 

1. Troy. 

6. 

Blacksod. 

11. 

Limerick. 

2. Foyle. 

7. 

Clew. 

12. 

Tralee, 

3. Strangford. 

8. 

Galway. 

13. 

Kenmare. 

4. Neagh. 

9. 

Dublin. 

14. 

Cork. 


5. Donegal 10. Wexford. 



EXHIBIT 29. 


Sir Roger Casement. 
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Given at the General Register Office, Charlemont House, Dublin, under the Seal of the Office, 
this 16th day of May, 1916. 
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EXHIBIT 30. 

Statement of Daniel Julian Bailey taken by D. I. Britten at Abbeydomey 

on 23rd April, 1916. 

My name is Daniel Julian Bailey. I was born in Dublin, but have not been 
there since November, 1906. 1 joined the R.I. Kiflea in 1904— the regiment left 
Dublin in 1906 for Aldershot. 1 went to India in 1907 — Meerut Station, oame 
to Watford, England, in January, 1913, as a reservist, went to Canada in April, 
1913, and returned in September to Watford. We moved to Craven Park, Harlesden, 
London, and was working as a porter in Goods Shed at Paddington Station at the 
outbreak of the war. 1 was called up to my depot in Belfast immediately, and 
went out with the Expeditionary Force. 1 was taken prisoner about the 4th 
September, 1914, and was sent to Senelager. They then took me with the other 
Irish to Litnburg, where we were well treated for a time. I saw Sir Roger Casement 
about April, 1015, and he spoke to us about joining an Irish Brigade solely for 
the purpose of fighting for Irish freedom. I joined, to see if I could possibly get 
out of the country. I signed on as D. J. Beverley. I was made sergeant straight 
away. We went (about 56) to Zossen, and we remained there as prisoners from 
May, 1915, to the end of March, 1916, when 1 was sent to Berlin. (I was taken 
by motor to NeukoUen, a suburb of Berlin. ) In the car with me was Mr. Monteith 
and some German eivilian. We went to an explosives school and got instruction 
there from the civilian in the use of explosives. I was only there about three hours, 
and then went back to Zossen with Mr. Monteith. 1 remained there for a week 
or more, and was then taken to the Saxonia Hotel in Berlin. I was given civilian 
clothing and was taken to the Government Offices in Wilhelmstrasse, and got 
further instruction in explosives. Sir Roger Casement was stopping at the Saxonia, 
but he did not tell me what I was going to do. I stayed there about ten days. 
Monteith was there too. On Tuesday, the 11th inst., a car came to door and 
the three of us (Casement, Monteith, and I) were driven to War Office. They gave 
me a railway ticket and we got into a motor car and went to Zoological Gardena 
Station and got into the tram for Wilhelnishaven. We were put on a submarine, 
U20, there. She steamed out and had to return, owing to accident, to Heligoland. 
There we boarded U19 and oame round Shetland to the West Coast of Ireland. 
I knew now where I was going, but . still got no instructions. I gathered, when 
near Tralee, that it was in connection with the Volunteer movement. They steamed 
in as near as they could, lowered the collapsible boat, and put us off. When every- 
thing was ready, we took in the boat the revolvers and ammunition, Ac., which you 
have found, and I was ordered to bury them. It was about 1 a.m. or later when 
we were put in the boat. When in the surf the boat overturned and we had 
to wade ashore, and 1 went book two or three times to fetch in the stuff We buried 
the arms, Ac., not far from where we landed. I followed them, and we stopped 
in a avenue of whins off the road. We left our coats there, and I was taken by 
Mr. Monteith to Tralee, by the road, people were going to Mass when we got there 
(8 a.m.). We went to a bridge outside the town and sat down on the wall. Monteith 
seemed to be looking for SSmebody. We went back to the town into a narrow street, 
when some placards caught his eye. He went over and knocked at the one closed and 
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some one looked out of the open shop. We went in the shop, and The Spark caught 
hia eye. He bought one. I spoke quietly to the man in the shop. He sent one of the 
girls away, and we went and got something to eat at Lavin’s. We had breakfast 
there and went back to the shop, and he asked if the Commanding Ofiieer had come 
yet. He was told but to come inside and wait. Four men came in, not 

all at the same time, and some conversation took place between Monteith and them 
ont of my hearing. I -was given the suit I have on by a man in glasses; that 
was the man I was in the motor oar with afterwards. Mr, Stack was one of 
the four in the shop. I did not hear if he was the Commanding Officer. Later 
on I was taken out of the shop by a man with glasses and a girl. 

When we got to the Convent a motor oar came up and stopped. The girl 
went back and we got in. Mr. Stack and the driver were in it. There Was a 
parcel which I took to contain clothes in the car. Later on Mr. Stack asked me 
if I knew where “Mr. Rice” was. That name had been arranged by Sir Roger 
Casement. 1 said 1 could not locate the spot. They travelled the oar about the 
roads looking for the place. We got a puncture at the end of a road going to the 
beach, where we were challenged by the police. They did not get out of the car 
before the police came ; but then they mended, puncture, and turned and went the 
road in the opposite direction from Tralee. They got out near a house at X roads, 
and Mr. Stack, spoke to some one in the house. The sergeant came up again here 
and searched the car, and we went on straight to a little village, where we were 
stopped again by a young constable. We turned the oar then and went to another 
small village where we were again searched by the police. I gave my name of David 
Muloahy. The man with the glasses furnished me with his name. A revolver was 
taken from the man with the glasses. We then went on, and the car stopped. 
Mr. Stack and the other man got out and spoke to a man on the road with a 
bicycle. The latter went away and got a second bicycle, and brought me to a 
house, where I stopped the night. It was a house by itself, not in a village. In 
the morning he called again without a bicycle and directed me to a castle, where 
he told me to knock about, and he then left me. 1 'remained there until a policeman 
came up and arrested me. When they put me ont of the oar they said nothing to 
me, but gave instructions to the man on bicycle. Stack said very little. 

When on the submarine - 1 overheard conversation from time to time that a 
small Wilson Liner was to be piloted from Fenit Pier. It had 20,000 rifles, with 
3 rifles in each case, and over 1,000,000 rounds of ammunition. It was disguised 
is a timber ship. From what I heard there were 10 machine guns, 2 ready for 
iotion, and bombs and fire-bombs. 

I heard that Dublin Cisstle was to be raided. 

(Signed) D. Juijan Baxlby, 

23rd April, 1916. 
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EXHIBIT 32. 


The Savoy, Denham, Bucks, 
19th June, 1911. 

Dear Sir Edward Grey, — I find it very hard to choose the words in which to 
make acknowledgment of the honour done me by the King. 

I am much moved at the proof of confidence and appreciation of my services 
on the Putumayo conveyed to me by your letter, wherein you tell me that the 
King had been graciously pleased upon your recommendation to confer upon me the 
honour of a knighthood. 

I am indeed grateful to you for this signal assurance of your personal esteem 
and support, and very deeply sensible of the honour done to me by His Majesty. 

I would beg that my humble duty might be presented to His Majesty, when 
you may do me the honour to convey to him my deep appreciation of the honour 
he has been so graciously pleased to confer upon me. 

I am, Dear Sir Edward, 

Yours sincerely, 

Roger Caseicsrt. 


EXHIBIT 33. 

Casemekt, Sir Roger, C.M.G. 

Bom September 1, 1864. Was in the service of the Niger Coast (Oil Rivers) 
Protectorate from July 31, 1892. Appointed H.M. Consul in the Portuguese 
Province of Lorenzo Marques, to reside at Lorenzo Marques, June 27, 1895; and 
Consul for the Portuguese Possessions in West Africa south of the Gulf of Guinea, 
to reside at Loanda ; Consul in the Gaboon ; and Consul to the Independent State 
of the Congo, July 29, 1898. Employed on special service at Cape Town during 
the war in South Africa, 1899>1900, and received the Queen’s South African MedaL 
Transferred to Kinohassa, Congo State, August 20, 1900; and appointed, in addition. 
Consul for part of the Erenoh Congo Colony, August 6, 1901. Seconded for one 
year from December 31, 1904 ; and for six months from December 31, 1905. Made 
a C.M.G., June 30, 1905. Appointed Consul for the States of Sac PAuIo and 
Paranei, to reside at Santos, August 13, 1906. Transferred to Para, December 2, 
1907. Promoted to be Consul'^eneral at Bio de Janeiro, December 1, 1908. Received 
the honour of knighthood, June 20, 1911. Received the Coronation Medal^ 1911. 
The State of Goyaz was added to the district of the Consulate-General at Bio de 
Janeiro, and a new Commission issued to Sir R. Casement, December 2, 1912. 
From 1909 to 1912 was employed while titular Consul-Gtoeral at Bio de Janeiro in 
making certain inquiries^elative to the rubber industty (Putumayo). Retired on 
pension, Angnst 1, 1913. Pension cmed on September 30, 1914. 
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APPENDIX 11. 


PETITIONS ON BEHALF OF ROGER CASEMENT. 


A Petition to the Pbihe Minister on behaut of Roger Casement. 

By Sir Arthur Conan Dotle. 

To the Right Hon. H. H. Asquith, 

Prime Minister. 

Sir, — We, the undersigned, while entirely admitting the guilt of the prisoner Roger 
Casement, and the justice of his sentence, would desire to lay before you some reasons 
why the extreme sentence of the law should not be inflicted — 

(] ) We would call attention to the violent change which appears to have taken 
place in the prisoner’s previous sentiments towards Great Britain (as shown, for 
example, in his letter to the King at the time of his knighthood) from those which 
he has exhibited during the war. Without going so far as to urge complete mental 
irresponsibility, we should desire to point out that the prisoner had for many years 
been exposed to severe strain daring his honourable career of public service, that he 
had endured several tropical fevers, and that he had experienced the worry of two 
investigations which were of a peculiarly uerve-trying character. For these reasons 
it appears to us that some allowance may be made in his case for an abnormal 
physical and mental state. 

(2) We would urge that his execution would be helpful to German policy, by 
accentuating the differences between us and some of our fellow subjects in Ireland. 
It would be used, however unjustly, as a weapon against us in the United States and 
other neutral countries. On the other hand, magnanimity upon the part of the 
British Government would soothe the bitter feelings in Ireland, and make a most 
favourable impression throughout the Empire and abroad. 

(3) We would respectfully remind you of the object lesson afforded by the 
United States at the conclusion of their Civil War. The leaders of the South were 
entirely in the power of the North. ' Many of them were officers and officials who 
had Bworh allegiance to the laws of the United States and had afterwards taken up 
arms and inflicted’ enormous losses upon her. None the less not one of these men 
was executed, and this policy of me^cy was attended by such happy results that a 
breach which seemed to be irreparable has now been happily healed over. 

^ Being ourselves deeply oonvinoed of the wisdom of such a policy, we feel constrained 
to approach yon with this petition, hoping that you may And yourself in agreement with 
the considerations which we advance. 

We are, Sir, 

Your obedient servants, 

Sir T. Clifford Axlbutt, K.C.B., Regius Professor of Physics 
at the University of Oambrid^ 

WiLLUM Archer. 
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8ir Thomas lURUnv, Bart., K.C.V.O., Presidenc of the Boyal 
College of Physicians, London. 

Harold Begbie. 

Arnold Bennett, 

Robert Blatcheord, 

Mdirhbad Bone. 

Hau. Caine. 

The Rev. R. J. Campbell. 

O. K. Chesterton. 

The Rev. John Clifford. 

Kdward Clodd, 

William Crooks. 

Sir pRANOis Darwin (2 and 3). 

W. Boyd Dawkins. 

Sir Arthur Conan Doyle. 

John Drink water. 

Sir James Cr . Frazer. 

The Right Hou. Sir Edward Fry, G.C.B. 

John Galsworthy. 

A. G. Gardiner. 

Alice B. Gomme. 

G. P. Gooch. 

Maurice Hewlett. 

Silas K. Hocking. 

The Rev. Robert F. Horton. 

Jerome K. Jerome. 

John Masefield. 

H. W. Massingham. 

Sir William Robertson Nicoll. 

Sir Sydney Olivier. 

The Rev. Thomas Phillips, Presideut of the Baptist Union. 
0, P. Scott, Editor, The Manchester Ovardian. 

Clement Shorter. 

Ben Tillbtt, 

Beatrice Webb. 

Sidney Webb- 

The Right Rev. the Bishop of Winchester. 

Israel Zangwill. 


BuswelPs Hotel, 

Dublin, 15th July, 191& 

Dear , — Some Irish men and women who are deeply grieved at the events of the 
last few months propose to petition the Government to show mercy to Roger Casement. 
They are not influenced by any sympathy for his acts, but believe that any further 
shedding of blood will not tend to improve the relatiobs between the two islands, or to 
smooth the irritation which unfortunately exists. 

It is not proposed to prepare any monster petition at present ; in this matter we 
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must be guided by ciroumstancea as they arise, and at present such a course does not 
seem advisable. The time available does not permit much delay for consultation, but 
we hope you will approve of the form of petition now drawn up. We propose that the 
present petition should go forward with only a limited number of signatures — those of 
people of note or influence in literature, art, &c. This will give it a separate distinct 
character and prevent the names being connected with those having strong political 
associations. 

If you approve we shall be glad if you will return the petition signed so that it can 
be attached to others of the same nature. 


Yours faithfully. 


Committee — 


Maubige Moore. 
Agjstes OTarrelly. 


Bt. Rev. Monsignor A. Ryan. 

Dr. Hyde, LL.D. 

Rev. Matthew MacGuire. 

Colonel Moore. 

F. Allen, Bsq. 

Larcan Sherlock, Esq., late Lord Mayor, Dublin. 


Mrs. Hutton. 
Mrs. 0*Nolan. 
Miss OTarrelly. 
Miss Young. 


The humble petition of the undersigned showeth— 

1. The signers of this petition have no sympathy with the actions of Roger 
Casement in Germany, but they hope the Government will deeply consider not alone 
the legal aspect of the case, and the anger caused by acts hostile to the Empire in 
time of war, but also the larger and deeper considerations of policy which may result 
from the carrying out of the full measure of punishment which the legal tribunal has 
exacted. The relations of the Irish people to the Empire are of more importance than 
the personality of the man who has been arraigned for treason. 

2. The capital city of Ireland has suffered severely as the result of the late distur- 
bances ; large areatS of the city have been laid in ruins, and the material damage has 
produced widespread unemployment and distress. This distress has roused public 
feeling to a state of intense excitement, and a general feeling of unrest has spread to 
classes not previously affected. 

3. lu addition to the sufferings caused by the destruction of property in Dublin, 
a great number of people have been arrested both in Dublin and the Provinces, 
and deported to England. Their relatives and friends are uncertain as to their treat- 
ment, and in many cases their families have no means of support, so that the effects of 
the Rebellion, which was confined to Dublin and bwo small districts, have been spread 
into every comer of Ireland. 

4. The acbnal leaders of the Rebellion in Ireland were executed immediately after 
its suppression, and a general feeliog pervaded this country and abroad that enough 
blood had been shed. It is true that the special oircumstan^ of Roger Casement’s case 
make it impossible to differentiate in his favour ; but time has elapsed since the acts of 
rebellion, and this, though not considered in law, makes a great human difference. The 
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reaction in public sentiment, which was undoubtedly caused by the punishments 
inflicted, ought to be allow'ed to settle. Your petitioners feel that another execution so 
long after will arouse popular feeling and prevent the quiet acceptance of the new 
measure for the government of Ireland. Whatever gratitude this measure might evoke 
will be countered by another act of severity, and the new Government will have new 
difiioulties to face for which it is in no way responsible. 

5. Inexcusable as Roger Casement’s actions in this matter may be, it must be 
remembered that he has performed great services to the Empire and humanity by his 
work in the Congo and Putumayo. His life has been spent serving the country in fever- 
stricken regions in West Africa and Brazil, where his health was permanently impaired. 
Returning to Ireland sick and broken wntb disease after long years of exile, he found a 
state of affairs existing two or three years ago which might easily distract liia mind and 
upset his judgment. 

6. Your petitioners do not wish to draw any comparisons which might seem 
invidious, but they venture to express the belief that if clemency were shown it could 
be justified by abundant precedent. 

7. Your petitioners therefore humbly pray that the extreme penalty of death may 
not be inflicted upon Roger Casement. 


To the Right Hoxoueablk H. H. Asquith, K.O., M.P., Prime Minister, 

Sir,^We, the undersigned, beg leave to place before you certain considerations 
affecting the case of Roger David Casement, now under sentence of death for high 
treason. Our object is to show reason why the sentence of the Court should not be 
executed. 

We will not occupy your time with matters as well known to you as to ourselves, 
and on which your judgment cannot be challenged, such, for example, as the conspicuous 
public services of the condemned man and so forth. We address ourselves solely to 
points on which you may desire information as to the state of public opinion. 

We assume that the penalty for high treason is peculiar in criminal law inasmuch 
as it depends for its sanction not on the general principle of the sacredness of law, but 
on its effect on the public peace. The conclusion is arrived at in every case by balancing 
the deterrent effect of carrying out the sentence against the conciliatory effect of remitting 
it. Recent events in South Africa have accustomed the public to this view. We there- 
fore need trouble you with no apology for treating the decision as one of expediency 
only. 

In our opinion, Casement had not, up to the time of his trial, any serious hold on 
the Irish people. His Nationalist writings were circulated in America, not in Ireland. 
His political projects, being those of an educated diplomatist, were too technical to be 
understood by such groups ae the Republican Brotherhood and the irreoonoilahle section 
of Sinn Fein. We are oonfldent that if during your recent visit to Ireland you inquired 
what Casement was driving at you did not receive a single well*informed reply. You 
certainly did not find him a national hero ; and we venture to assume that you do not 
wish him to become a national hero. 

There is, however, on Aifallible way in which that can be done ; and that way is to 
hang him. EUs trial and sentence have already raised his status in Nationalist Ireland ; 
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but it lacks the final consecration of death. We urge you very strongly not to effect 
that conseoratron. In the position of Mr. Arthur Lynch and General de Wet, Casement 
will be hamaless, disabled by his own failure. On a British scaffold he will do endless 

mischief. The contrast between ruthless severity in his case, and conspicuous leniency 

not to mention impunity — in others, will provide an overwhelming argument and 
illustration to the propagandists of hatred and revenge, whilst the halo which surrounds 
the national martyr will make a national faith of his beliefs and a gospel of his writings. 

As against this nothing can be claimed except that other rebels may be intimidated. 
But the likelihood is all the other way. The Irish movement is not a solid phalanx of 
irreconcilablea. The Gasementites and Fenians were a negligible minority of it until the 
Rebellion. If, though still a minority, they are no longer negligible, it is precisely 
because of the policy of intimidation, of ‘‘giving Ireland a lesson,” attempted by General 
Maxwell. The swing of the pendulum, not only in Ireland but in the neutral countries 
which are interested in Ireland, was immediate and unmistakable. But it has not been 
decisive. The Nationalist movement is still reasonable ; and a friendly settlement is 
easy, provided no more executions take place. Even the crude notion that England 
owes Ireland a life for Mr, SkefiSngton’s had better be respected. 

You will observe that in putting the case thus before you, we have deprived our- 
selves of the support of those who see in the specific proposals of Casement a real hope 
for Irish independence, and who must therefore, within the limits imposed by common 
humanity, desire the strenuous impulse which would be given to his authority and 
influence by his death in an English prison as an Irish patriot. But you will hardly 
attach the leas weight on that account to our urgent rejpresentation, which is prompted 
by a sincere desire for an unembittered settlement of the question which has occupied so 
large a share of the labours of your administration. 

We are, Sir, 

Your obedient Servants, 


To tho BiGfiT HoirouBABLE Hebskbx. Louis Samuel, M.P., 

Secretary of State for the Home Department. 

Sir, — We, the undersigned, have reason to believe that certain petitions are being 
presented to His Majesty the King praying for the remission of the capital sentence 
recently passed upon Roger Casement on the charge of high tre^on. We desire in this 
petition to ask that his work on behalf of subject races in the tropical regions of South 
America and Central Africa may also be taken into consideration. We beg to recall to 
you the tribute paid to this work by Lord Fitzmaurice and Lord Lansdowne in the 
House of Lords on the 3rd July, 1906. Lord Fitzmaurice (then TJnder-Secretai^ of State 
for Foreign Affairs) said — 

“ . • . Mr. Casement had an exceedingly difficult task, and was subject to 
all those perils of flood and field which a man who has work to do in the interior of 
Africa has to encounter. He had, moreover, to carry on an inquiry which could not 
fail to be more or leas disagreeable to those concerned, and to make him an object 
of suspicion and dislike to them. . . . That gentleman (Roger Casement) has 
been the object of many unjust attacks, and I am sore that I am giving utterance 
to the feelings of all here when I express the hope that jMr. Casement, whom 
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reasons of health have compelled to retire from an appointment which he held at 
Lisbon, will have an opportunity of adding further services to those with which his 
name is already associated.” 

The Marquess of Lansdowne supported this tribute in the following words : — 

. . . Then came the mission of Mr. Consul Casement, to whom my noble 
friend referred in terms of commendation which were thoroughly well deserved. 
Mr. Casement’s report certainly had the effect of raising a corner of the curtain 
behind which was shrouded the iniquities that had been going on for many years.” 

These expressions referred, it is true, to his work in Central Africa, but they applied 
in every respect to a similar task, equally difficult and even more dangerous, which 
he accomplished in South America in a manner highly satisfactory to His Majesty’s 
Government. 

Those of us who laboured to counteract the evils exposed in both these charges 
found the investigations of Koger Casement of great assistance, and they helped more 
than anything else in securing for several millions of the child races of the world a large 
mitigation of the sufferings inflicted upon them by an unscrupulous exploitation. We 
desire also to emphasise that the questions submitted to Roger Casement for investiga- 
tion were ultimately subjected to a searching scrutiny by impartial Committees, and in 
no case was the evidence secured by Roger Casement shaken in any way whatever. 

We believe it will not be contested that the reports issued by Roger Casement 
during the period be served His Majesty’s Government are regarded as displaying 
unusual skill and forming a valuable historical account of the treatment of native races. 

We have the honour to be. Sir, 

Your most obedient humble Servants, 


To 

The Right Hokourable H. H. Asqitith, K.O., M.P., Prime Minister. 

The Right Honourable H. L. Samuel, M.P., Home Secretary. 

Sirs, — ^We beg respectfully to urge that the sentence passed on Roger Casement 
should not be carried out. 

We do not ask this for his sake, for he himself has not asked it. 

We plead for clemency because of the grave effects which' it is to be feared his 
execution would have on the relations between England and Ireland. 

There are multitudes who feel that the knight-errant in the cause of suffering 
humanity in the Congo and the Putumayo cannot be treated as if he were on the moral 
level of a common murderer. Those who saw and heard him at his trial realised that 
his transgression of the law, however grave, left his own conscience clear. However 
much he may have outraged the mstincts and principles which happily prevail where 
loyalty to one’s own people and national aspirations is the same thing as loyalty to the 
State, he would walk to his death upright and unashamed. 

Whatever may be said as to the necessity for swift, sharp measures in the heat of 
an armed insurrection, it might not be wise, when blood is cold, to press the utmost 
rigour of the criminal law against such a man, even if he stood alone and moral senti- 
ment were strongly on the side of the law. 
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But the danger is infinitely greater when there is a risk of a general divorce of moral 
sentiment from the law, especially in a case where the deepest and moat sacred feelings 
of many people are concerned, as in the long struggle to preserve and uphold Irish 
Nationalism. 

A large and growing number of Irish men and women would regard his execution, 
not as a just and necessary punishment of crime, but as a cruel act of vengeance. 

The legal execution of persons who, however mistakenly, have broken the law and 
appealed to force in furtherance of a high cause has proved again and again to be the 
strongest stimulant to others to adopt similar aims and methods. Old John Brown’s 
body troubled the slave-owners all the more when they had nailed his cofiSn down. 

In Ireland, when devotion to country has paid the price of death, respect for the 
law is swept away by an intensity of sympathy which has never been generally under- 
stood in England. 

At this moment that divorce of feeling from the established order has grown in 
Ireland with alarming rapidity. After years of hope, which seemed on the point of 
realisation, of friendship between Engird and Ireland, the estrangement of the two 
peoples is now in danger of becoming deeper and more bitter and more complete than 
before. Education has made it possible for disaffection to grow and spread in ways 
that were impossible fifty years ago. 'At this moment the one great hope in . both 
countries has been of pacification and reconciliation between parties in Ireland and 
between England and Ireland. The possibility of this being brought about is now 
trembling in the balance, and we believe that the execution of Roger Casement would 
turn the scale in the direction of lawlessness and bitterness to such an extent that 
recovery could not take place in our generation. 

For the sake of both England and Ireland we pray that that execution may not 
take place. 

We have the honour to be, Sirs, 

Ifour most obedient humble Servants, 
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